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Current Topics. 

Hon. Prnckney H. WALKER, of the Supreme Court of 
Illinois, was on the 5th instant elected to that bench for the 
third time. Judge Walker was born in Adair county, Ken- 
tucky, on June 18th, 1815. In April, 1834, he removed to Ili- 
nois and settled at Rushville. In the fall of 1838, he commenced 
his legal studies in the office of his uncle, Cyrus Walker, well 
known at that time, as one of the oldest lawyers in that state. 
His judicial career commenced in 1853, at which time he was 
elected circuit judge of the old fifth district, then comprising 
the counties of Schuyler, Pike, Brown, McDonough, Cass, 
and Mason. This election was to fill a vacancy. In 1855, he 
was re-elected without opposition. He continued in this 
position until April, 1858, when Governor Bissell appointed 
him to the supreme bench, to fill the vacancy made by the 
resignation of the Hon. O.C. Skinner. In June, 1858, he was 
elected by the people to fill the same position for the regular 
term of nine years; and in 1867, he was re-elected over the 
Hon. Charles Emmerson, one of the most distinguished and 
popular circuit judges in the state of Illinois. He served as 
chief justice from January, 1864, to June, 1867, and again from 
June, 1874, to June, 1875. The opinions of Judge Walker 
cover a period of nearly twenty years. 

PRIMITIVE NoTIons IN MODERN LAaw.—The activity of 
the legal mind is manifested not only in keeping pace with the 
development of new ideas, growing out of the progress and 
expansion of the age, but in going back to remote antiquity 
and tracing the sources of principles accepted as law, the cor- 
rectness of which becomes questionable in the light of their 
origin. A principle resulting from a crude fiction, or a 
whimsical theory, or a barbaric custom, becomes gradually 
interwoven into a system of jurisprudence, and by process of 
assimilation becomes part of it. When its source is traced, and 
its progress noted, it is discovered that neither in its inception 
nor in its subsequent advance and applications is it proper or 
true. The present law of liability for damage resulting from 
accidental causes has grown up in this way, and furnishes a 
curious, and not wholly unprofitable, subject of legal study. 
Less than three centuries ago, a vicious animal which caused 
the death of a person was given up for execution, and in 
France was tried by judicial process and punished. Later it 
was forfeited to the sovereign as a deodand; later still, to the 
injured person or his heirs in compensation; and still later, 
the owner became liable in damages for the act. If the ani- 
mal was in proper use at the time, or had escaped from con- 
finement by accident or means beyond the control of the 
owners, the liability was all the same. The principle took 
shape in maritime law, so that the vessel which caused dam- 
age was liable, and not the owner, and traces of this idea still 
exist in the libel proceedings of the admiralty court. <A 
man has a house built on his own ground by experienced 
architects and workmen. The house falls and injures his 
neighbor’s property and he becomes liable in damages although 
he did what every other prudent man does, and had no means 
of preventing the result. He must be responsible for having 
a badly constructed house, just as the one was responsible for 
having a vicious animal, or the other for having a vessel that 
did not properly obey her helm. The old law writers put the 
enforcement of the rule on the ground of expediency, and it 
has found apparently a permanent place in modern systems of 
law, it may be suggested, though, with questionable propriety. 





The question is discussed in the April number of the Ameri- 
can Law Review, by O. W. Holmes, Jr., under the title of 
“Primitive Notions in Modern Law.” 








A JUDGE THAT DESERVES PROMOTION.—On the motion 
of a Scotch radical member, the papers relating to the Mistle- 
toe enquiry have been placed before the English House of Com- 
mons. It will be remembered that ashort time ago, a party of 
ladies and gentlemen in a yacht,were run down by the queen’s 
vessel, the Alberta, with the sovereign and suite on board. 
The royal ship was going at a tremendous speed,and the yacht 
not secing her and not being able to get out of the way in time, 
was sunk, and nearly all on board ‘perished. A true bill 
was returned by a jury against the officers, for manslaughter. 
But the trial resulted in an acquittal. It could hardly have 
been expected that any other result would have been 
reached, as the commander was a prince of the blood, and 
there was no doubt that the queen knew that the vessel 
was allowed to go at a speed dangerous to other boats. But 
if there was any doubt on the subject, the charge of the 
judge settled it. For years the bench of England has shown a 
good deal of independence, and has on more than one occa- 
sion refused to listen to dictation from the crown. It was a 
fortunate circumstance for the defendants that Baron Bram- 
well was selected to preside, for it is very doubtful if any other 
member of the English bench would have consented to act the 
part he did on the trial. “It would be ungenerous,” said the 
judge in his charge to the jury, “‘ to charge the captain witha 
crime for doing what he has done for twenty years, without 
accident, without complaint or remonstrance, and probably 
with approval. For proud as we Englishmen are of our ship- 
building, we should think that our queen ought to be able to 
go faster than any oneelse. A verdict against the Alberta peo- 
ple might give pain where you would be sorry to give it.” 
This judge certainly deserves a reward, although his way of 
earning it reminds us rather too much of James the II.’s chan- 
cellor. The Scotch member of Parliament in bringing for- 
ward this matter is no doubt sincere. But cui bono? A 
people that so submissively swallowed a title, can not be ex- 
pected to strain at a prerogative. The old emperors “to make 
a Roman holiday,” amused themselves with games, in which 
Christians and lions used to figure rather prominently and 
generally disastrously to the Christians. If one can not enjoy 
an excursion in one’s own way, what is the use of being an 
empress ? 


EFFECT OF REBELLION ON INSURANCE CONTRACTS NOT 
A FEDERAL QueEsTION.—In the case of The New York Life 
Insurance Company v. Henderson, in error to the Supreme 
Court of Appeals of the State of Virginia, this question was 
considered by the United States Supreme Court, and the 
appeal dismissed for want of jurisdiction. The record, said 
the chief justice, in delivering the opinion of the court, 
does not show that any federal question was decided or 
necessarily involved in the judgment rendered by the court 
below. The pleadings, as well as the instructions asked 
and refused, present questions of general law alone. The 
court was asked to decide as to the effect, under the 
general public law, of a state of sectional civil war upon 
the contract of life insurance, which was the subject of the 
action. It was not contended that the general laws of war, 
as recognized by the law of nations, applicable to this case, 
were in any respect modified or suspended by the consti- 
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tution, laws, treaties, or executive proclamations of the 
United States. This distinguishes the present case from that 
of Matthews v. McStea, of which we took jurisdiction (20 
Wall. 640), and decided at the present term. In that case, the 
question was presented whether the President’s proclamation 
of April 19, 1861, did not suspend, for the time being, the 
operation of that principle in the law of war which prohibited 
commercial intercourse, in time of war,between the adherents 
of the two contending powers. Here there is nothing of the 
kind. The jurisdiction of this court over the decisions of the 
state is limited. It is not derived from the citizenship of the 
parties, but the questions involved and decided. This must 
appear in the record, as this court acts upon the questions 
actually presented to the court below, not upon such as might 
have been presented or brought into the case, but were not. 

The case, therefore, having been presented to the court be- 
low for decision upon principles of general law alone, and it 
nowhere appearing that the constitution, laws, treaties, or 
executive proclamations of the United States were necessarily 
involved in the decision, there is no jurisdiction. Bethel v. 
Demaret, 10 Wall. 537; Delmas v. Insurance Co., 14 Wall. 666 ; 
Tarver & Keach, 15 Wall. 67; Rockhold v. Rockhold, decided 
at the present term. The motion to dismiss the writ for want 
of jurisdiction was therefore granted. 

From the judgment of the court, Mr. Justice Bradley dis- 
sented. He considered that when a citizen of the United 
States claims exemption from the ordinary obligations of a 
contract by reason of the existence of a war between his gov- 
ernment and that of the other parties to it, the claim is made 
under the laws of the United States, by which trade and inter- 
course with the enemy are forbidden. It is not by virtue of the 
state law that such intercourse is forbidden, for a separate 
state can not wage war. Thatis the prerogative of the general 
government. It is in accordance with international law, it is 
true; but international law has the force of law in our courts 
because it is adopted and used by the United States. It could 
have no force but for that, and may be modified as the govern- 
ment sees fit. Of course, the government would not attempt 
to modify it, in matters affecting other nations, except by 
treaty stipulations with them. If it did, it would prepare 
itself to carry out its resolutions by military force. But in 
many things that prima facie belong to international law, 
the government will adopt its own regulations; such as the 
extent to which intercourse shall be prohibited ; how far prop- 
erty of enemies shall be confiscated; what shall be deemed 
contraband, etc. All this only shows that the laws which the 
citizens of the United States are to obey,in regard to intercourse 
with a nation or people with which they are at war, are laws 
ofthe United States. These laws will be the unwritten 
international law, if nothing be adopted or announced 
to the contrary; or the express regulations of the gov- 
ernment, when it sees fit to make them. But in both 
cases it is the law of the United States the time being, 
whether written or unwritten. The case, then, of claiming 
dissolution or extinction of a contract on the ground of the 
existence of war, is precisely a case within the meaning of the 
law, which gives a writ of error to this court from the judg- 
ment of a state court where a right or immunity is claimed 
under the constitution of the United States, or under an author- 
ity exercised under the United States. The power given by the 
constitution to Congress to declare war, and the authority of 
the gencral government in carrying on the same, are the 
grounds on which the exemption or immunity is claimed. 
It is under the authority of the government of the United 
States that the party is not only shielded but prevented from 
the execution of his contracts. If he performed them it would 
be a violation of his obligations to his government. And it 
is highly expedient that obligations and immunities of this 





sort, arising from the public law and the public relations of 
the government, should be subject to uniform rules, and to 
the final adjudication of the judicial department of the gen- 
eral government. 





Acts of Governments and Officers acting De Facto 
though not De Jure. 

The case of Phillips v. Payne, decided at the last term of 
the United States Supreme Court, contains an interesting ad- 
judication concerning the effect of the acts of a government, 
or an officer, acting as such in fact, though not so by right. 
This was a suit brought to determine the validity of the re- 
trocession by Congress to the state of Virginia of that part 
of the District of Columbia, as originally constituted, which 
was ceded by Virginia to the United States. In pursuance of 
the Constitution of the United States, Virginia, by an act of 
her legislature of December 3, 1789, ceded to the United 
States that part of her territory subsequently known as the 
county of Alexandria. Congress passed an act accepting the 
cession. Maryland ceded the United States the county of 
Washington, and Congress accepted that cession also. The 
two counties constituted a territory ten miles square, which 
Congress set apart as the seat of the government of the Uni- 
ted States, and organized as the District of Columbia, over 
which the Constitution of the United States required that 
Congress should exercise exclusive legislation in all cases 
whatsoever. Thereafter, on the 9th of July, 1846, Congress 
passed an act purporting to authorize a vote to be taken by 
the people of Alexandria county to determine whether the 
county should be retroceded to the state of Virginia, and de- 
claring that in case a majority of the votes should be cast in 
favor of retrocession, the county should be retroceded, and 
forever relinquished in full and absolute right and jurisdiction. 
A majority of the votes were cast for retrocession, where- 
upon, without any further action by Congress, the state of 
Virginia passed an act declaring that the county was rean- 
nexed and formed a part of the state. Since that time the 
state has exercised full jurisdiction and control over the 
county, and authorized the election of officers of the county, 
among whom is one known as the collector for the township 
of Washington. The defendant was elected such collector, 
and assumed to exercise the duties of his office. The state 
has also assumed to enforce the assessment and collection of 
taxes upon persons and property inthe county. The plaintiff 
resided in the county, amd owned a large amount of real estate 
and other property there. He paid his taxes under protest, 
notifying the defendant at the time that he regarded the ex- 
action as illegal and unauthorized, upon the ground that the 
county of Alexandria was not within the jurisdiction of the 
state of Virginia, but that it was within the District of Col- 
umbia, and that the act of Congress of 1846, before mentioned, 
every thing done under it and the law of Virginia reannex- 
ing the county to the state and extending her jurisdiction 
over it, were contrary to the constitution of the United 
States, and illegal and void. The plaintiff therefore claimed 
to recover the amount paid by him under protest. The de- 
fendant demurred, and the court below sustained the demur- 
rer, and this the Supreme Court of the United States confimed, 
Mr. Justice SWAYNE delivering the opinion of the court. 

The law of prescription applies to nations with the same 
effect as between individuals. Lawrence’s Wheaton, 303, 304 ; 
Vatel, Book 2, ch. 11, secs. 141, 146, 147, 149. In cases involv- 
ing the action of the political departments of the government, 
the judiciary is bound by such action. Williams v. The Suf- 
folk Ins. Co., 13 Pet. 420; Garcia v. Lee, 12 Pet. 511; Kennet 
v. Chamberlain, 14 How. 38; Foster v. Nelson, 2 Pet. 209; 
Nabob of the Carnatic vy. The East Ind. Co., 2 Vesey, Jr. 60; 
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Luther v. Borden, 7 How. 1; Rhode Island v. Massachusetts, 
12 Pet. 714; Kennett v. Chambers, 7 How. 38; Buckner v. 
Finley, 2 Pet. 590; Warden v. Allen, 2 Wash. Va. Rep. 298. 
Under certain circumstances, a constitutional provision may, 
like a forfeiture, be waived by a party entitled to insist upon 
it. 6 Hill, 48; 23 Wend. 337; 3 Comst. 199, 511; 18 Barb. 585. 
The acts of an officer de facto, within the sphere of the pow- 
ers and duties of the office he assumes to hold, are as valid 
and binding with respect to the public and third persons as 
if they had been done by an officer de jure. Elwood v. Monk, 
6 East, 235; King v. Corp. Bedford, 6 East, 368; Tucker v. 
Aiken, 7 N. H. 134; Fowler v. Babe, 9 Mass. 231; Com. v. 
Fowler, 10 Mass. 291; People v. Collins, 7 J. R. 549. 

These propositions were considered by thecourt, but the 
judgment is placed upon a different ground. This ground, 
said the learned judge, is that the state of Virginiais de facto 
in possession of the territory in question. She has been in 
possession, and her title and possession have been undisputed, 
since she resumed possession, in 1847, pursuant to the act of 
Congress of the preceding year. More than a quarter of a 
century has since elapsed. During all that time she has ex- 
ercised jurisdiction over the territory,in all respects as before 
she ceded it to the United States. She does not complain of 
the retrocession. The political department of her govern- 
ment, by their conduct, have uniformly asserted her title, 
and the head of her judicial department has expressly af- 
firmed it. McLaughlin v. The Bank of Potomac, 7 Gratt. 68. 
The United States have not objected. No murmur of discon- 
tent has been heard from them. On the contrary, Congress, 
by more than one act, has recognized the transfer as a settled 
and valid fact. Actof July 5, 1848, chap. 92, 9 Stat. 244; Act 
of Feb. 2, 1871, ch. 33,16 Stat. 402; Rev. Stat. U. S. sec: 1795. 
Both parties to the transaction have been and still are en- 
tirely satisfied. If the objection taken by the plaintiff in 
error were maintained in the length and breadth insisted upon, 
serious consequences would follow. In that view, a part of 
them would be that all laws of the state passed since the re- 
trocession, as regards the county of Alexandria, were void ; 
taxes have been illegally assessed and collected; the election 
of public officers and the payment of their salaries were with- 
out warrant of law; public accounts have been improperly 
settled ; all sentences, judgments and decrees of the courts 
were nullities, and those who carried them into execution 
are liable civilly, and perhaps criminally, according to the 
nature of what they have severally done. A government 
de facto in firm possession of any country, is clothed while it 
exists with the same rights, powers and duties, both at home 
and abroad, as a government de jure. It may send embassa- 
dors and make treaties. Such treaties bind the nation, and de- 
scend in full force upon any succeeding government that may 
be established. The assailants of aking de facto in England 
are liable to be punished for treason. Such was the rule of 
the common law, and the celebrated statute of Henry VII 
only reaffirmed it. The legislative and judicial authorities 
called into existence may proceed as if the prior government 
had not been displaced. All municipal functions may be per- 
formed without regard to the origin of the new polity. 
Cromwell’s embassadors were received everywhere. Hale 
accepted from him the place of a judge of the common pleas. 
After the Restoration Charles the IJ made him Chief Baron 
of the Exchequer, and subsequently Chief Justice of the 
King’s Bench. The Code Napoleon was the work of a ruler 
whose government rose amid the ruins of a revolution and 
was subsequently overthrown. The governments of both 
these rulers were doubtless regarded by the other govern- 
ments of Europe as only de facto. Whether they were or 
were not de jure also is a question which, in this case, it is 
unnecessary to consider. 





In all cases where the United States have been called upon 
to recognize the existence of the government or the indepen- 
dence of any other country, they have looked only to the fact, 
and not to the right. Such has been the uniform course of 
our government. 1 Kent’s Com. (Comst. ed), 170; Vatel, 
Book 2, ch. 12, sees. 196, 197; Id. Book 4, ch. 2, secs. 14, 18; 1 
Hale P. C. 10; Foster’s Crown Law, pp. 397, 399 ; Cam. Lives of 
Ch. Justices, 526; Lawrence’s Wheat. 49, note; Id. 471, note. 
Therefore he regarded the de facto condition of things, 
which existed with reference to the county of Alexandria, 
as conclusive. 





The Law of Adoption.* 

The adoption of children by act of law is said to be un- 
known, if not repugnant, to the principles of the common 
law. It was, on the other hand, expressly sanctioned under the 
civillaw. Before the time of Justinian, the effect of adoption 
was to place the person adopted in the same position as he 
would have held, had he been born a son of the person adopt- 
He bore the name of his adoptive father, and was 
his heir at law. The changes made by Justinian, however, 
completely altered its character. It had sometimes happened, 
under the old law, that a son lost his succession to his own 
father by being adopted, and to his adopted father by a sub- 
sequent emancipation. To remedy this, Justinian provided 
that the son given in adoption to a stranger, should be in the 
same position to his own father as before, but gain by adop- 
tion the succession to his adopted father, if the adopted father 
died intestate. The adoptive person, however, was not bound, 
like the natural father, to leave him a share of his property, 
if he made a will. The adoptive son still remained in the 
family of his natural father; and the only change which 
adoption caused was that he acquired a right of succession 
to his adoptive father, if intestate. Sandars’ Justinian, 105, 
By the Code Napoleon it is also recognized, though the regu- 
lations in respect thereto are particularly rigid, a probation- 
ary period of six years being required before the adoption 
takes effect, and the adopter must be over fifty years old, 
more than fifteen years older than the person adopted, and 
without living children or legitimate descendants. 

In this country, the state of Massachusetts, in 1851, was the 
first to pass a law on the subject. Since then, statutes, follow- 
ing the law in many respects, have been enacted in twenty-one 
states, all the larger ones being in this list, with the exception 
of New York. In 1861, the Massachusetts act came before 
the supreme court, in the case of Sewall vy. Roberts, 115 Mass. 
262. It was found too broad, as under it, not only did adopted 
children take a share in the estates at the disposal of the 
adopting parents, but they were substituted in entails, and 
other dispositions of property, where it was apparent the 
testator could have had no intention of such aresult. This 
turned the attention of the legislature to the existing state of 
the law, and a committee was appointed to consider a pro- 
posed change. A bill was finally agreed upon, repealing all 
existing statutes and enacting a new law, remedying the 
omission in former acts, and modifying the sweeping clauses 
of the previous legislation. This bill, after a careful consid- 
eration, was passed by thelegislature. For the use of the com- 
mittee during its session, Mr. Whitmore compiled a statement 
of the legislation up to that time effected in the other states, 
with a commentary upon the deficiencies existing in these laws, 
and from this work we draw much of the information em- 
bodied in this article. 

The Massachusetts statute of 1876 may therefore be taken 
to be the most complete of any previous legislation on the 


ing him. 





*The Law of Adoption in the United States, by William H. Whit- 
more. Albany. Joel Munsell: 1876. 
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law of adoption under. It an adoption by a married couple 
must have the consent of both, and makes the child, the child 
and heir of both. This is also the law in New Hampshire, 
Tilinois, Maine and Vermont. In California, married women 
are debarred the right to adopt. In Indiana, ahusband may 
adopt a child without the wife joining. Bainhizel v. Ferrell, 
47 Ind. 336. As towho may be adopted, the word used in the 
statutes of most states is a child, which would refer to a 
minor, no doubt. In the Massachusetts law the adopted must 
be younger than the adopter. In Vermont, the person may be 
aminor, or any other person of full age and sound mind, except 
amarried woman. In California, “the party adopting shall be 
fifteen years older than the minor,” and in Louisfana, the per- 
son adopting must beat least forty years old. These restraints 
follow closely the French law. The other states make no re- 
strictions regarding the persons adopting children, except 
California, where he must be over twenty-one years old, and 
Iowa, where he must be competent to make a will. Relation- 
ship between the parties seems to effect the contract only in 
Massachusetts, while in the other states there would seem to 
be no restriction to a person adopting his nephew or niece, 
his brother or sister, or even his grandfather or wife. In 
some of the states the law allowsa person to adopt any child 
not his own, which would prevent the legitimizing of a bas- 
tard. In Louisania, a person is prohibited from adopting 
“those illegitimate children whom the law prohibits him 
from acknowledging.”” In Vermont, a married woman can not 
be the subject of adoption, nor in Massachusetts, without the 
written consent of her husband. In the latter state, follow- 
ing the law which obtains there in regard to step-parents and 
step-children, and under which Mr. Parton’s case, arose no 
marriage can be contracted between any person and his or 
her adopted child. The perscribed forms of adoption are 
simple and nearly alike under the different statutes. The con- 
sent of the natural parents, and of the child, if of sufficient un- 
derstanding, are, except in cases where the parents have de- 
serted their child, or are confined in prison, as a rule, indis- 
pensable. In Sewall v. Roberts, ante, the court held that, al- 
though the proceedings for aloption might be avoided for 
informality by the adopted child, this could not be set up by 
others to his disadvantage. 

Without doubt the most important branch of this subject 
is the effect of adoption on the succession to property. Un- 
der the Massachusetts statute, an adopted child occupies the 
same position among the descendants of his adopting parent, 
as though really born to him in lawful wedlock, except that 
he can not take property expressly limited to the heirs of the 
body or bodies of the parents by adoption, nor property from 
the lineal or collateral kindred of such parents by right of 
representation. A most important provision in the new law 
in that state, is the provision that, with two exceptions, in no 
grant, trust, settlement, devise or bequest shall the term 
“ child,” or its equivalent, be held to include a child by adop- 
tion, unless it plainly appears to have been the intention of 
the settlor, grantor, or testator to include such adopted child. 
The exceptions are, first, if the settlor, grantor, or testator 
be the adopting parent, the presumption will be the other 
way, and he must in terms exclude adopted children, and 
second, the case of vested rights under previous laws. The 
same restriction as to entailed property exists in New Hamp- 
shire and Wisconsin, and as to right of representation, in 
Rhode Island, Illinois and Oregon. In Vermont, Connecti- 


cut, Ohio, Indiana, Michigan, lowa, Kansas, California, Penn- 
sylvania, Tennessee, unless restrained by the decree, North 
Carolina, unless the petitioner especially desires the contrary, 
Georgia and Texas, the adopted child is clothed with all the 
rights and responsibilities of a legally procreated child. On 
the other hand, in Maine the statute says, “Such adoption 





shall not affect any rights of inheritance, either of the child 
adopted, or of the children or heirs of his adopters.” In 
Massachusetts a person, by being adopted, does not lose his 
right to inherit from his natural parents or kindred. So, too, 
in Illinois and Ohio. So, of course, in Maine as he can not 
take from his adopted parent, he can from his natural kin- 
dred. In Connecticut, unless otherwise stipulated, ‘‘ he shall 
not inherit estate from his natural parent.’ In the other states 
the laws are silent on this point. 

The legislation of the different states, that have already 
passed laws concerning adoption. has been based upon the old 
Massachusetts law. This having been found defective and a 
new law, after much discussion and careful consideration, 
having been placed upon the statute book of that common- 
wealth, it is not improbable that its provisions may be 
scanned with interest by the law-makers of those states 
which have already legislated on the subject, as well as those 
which have not. 








Removal of Causes. 
WATSON v. BONDURANT.* 
United States Circuit Court, District of Louisiana. 
Before Hon. W. B. Woops, Circuit Judge. 


Where an execution issued by a state court, has been enjoined by that court, 
at the suit of a citizen of the same state, the cause may, under the act of 
March 3, 1875, be removed into the federal court, if the party issuing the exe- 
cution be a citizen of another state. 


Walter E. Bondurant of Mississippi commenced suit against John 
Bondurant et al., citizens of Louisiana, in the state court of the thirteenth 
judicial district, and obtained judgment against them for a large sum of 
money and a decree recognizing a mortgage upon certain property. 
Some litigation having arisen between the warrantor of the plaintiff 
herein, and Walter E. Bondurant, was determined adversely to Bondu- 
rant by the Supreme Court of the United States. 21 Wall. 123. 

Subsequently the executrix of W. E. Bondurant, then deceased, took 
out an execution on the judgment in the state court and placed it in the 
sheriff’s hands, and caused him to seize a tract of land in the possession 
of the plaintiff, Frank Watson, as owner, claiming that it was covered 
by the judgment against John Bondurant et al. Thereupon Watson 
sued out from the state court issuing the execution a preliminary in- 
junction. Before answering to the merits of the suit for an injunction, 
the executrix, alleging herself to be a citizen of Mississippi (where the 
testator had resided), applied for a removal of the case into the Circuit 
Court of the United States. The state court denied her right and re- 
fused to make the order of removal. 

The executrix, disregarding the order of the state court, filed a tran- 
script of the proceedings in the suit for an injunction in the Circuit 
Court of the United States, and served a rule on Watson’s counsel to 
show cause why the injunction should not be dissolved with damages. 
The rule was opposed (among others) on the ground that the judgment 
of the state court could not by any process be removed into the United 
States Circuit Court, nor revised or executed there; that the execution 
was issued by another jurisdiction, commanding the sheriff or officer of 
that jurisdiction to sell property and return proceeds into that court; 
that the federal court was without jurisdiction, to hear and determine 
questions arising under the final judgment, and as the federal court 
could not grant the relief prayed for, so it could not deprive Watson of 
his right to maintain his injunction. 

On the argument of the case it was urged by Watson’s counsel that 
the class of cases contemplated by the act of 3d March, 1875, was those 
which, when removed, carry the whole cause from its inception into the 
United States Court and leave nothing to be done by the state court or 
the state officers; that the present case was one where there was a final 
judgment of acourt of concurrent jurisdiction, to whom the right of en- 
forcing its judgment belonged ; that the mandate of execution of the state 
court was to its own officer, over whom the federal court had, by law, no 
control; that when the money shall have been made, the sheriff is com- 
manded to pay the same into the state court; that as Bondurant might 
have brought his case in the federal court instead of in the state court, his 
selection of a court of concurrent jurisdiction gave that court, after final 
judgment, absolute control over its own decree; that the courts of the 
United States were prohibited from enjoining proceedings in the state 
courts, and that the act of 1875 contemplated only the removal of cases 
before they were tried on the merits, and not after final judgment, and 
that an injunction was merely a continuation of, and auxillary to, the . 
the original suit. The following authorities, among others, were cited, 
viz: Rev. Stat. sec. 720; Bank v. Turnbill, 16 Wall. 190; Freeman v. 
How, 24 How. 450; Buck v. Colbath, 3 Wall. 341; Taylor v. Corry, 20 


* For the rt of this decision we are indebted to Hon, E. T. Merrick of the 
New Orionus Bar. 
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How. 584; Watson v. Jones, 13 Wall. 719, 720; Rector v. Ashley, 6 
Wall. 142; Riggs v. Johnson Co., 6 Wall. 187; Supervisors v. Durant, 
9 Wall. 418; Diggs & Keith v. Wolcott, 4 Cranch; French Trustee v. 
Hay, 22 Wall. 234, 253. 

Weta. J., held, that the act of 3d March, 1875, was sufficiently com- 
prehensive to cover the case. In support of his views he cited the last 
clause of section 4 of the act which provides that “all injunctions, or- 
ders and other proceedings had in such suit, prior to its removal, shall 
remain in full force and effect until dissolved or modified by the court 
to which such suit shall be removed.” Inasmuch as the act of 1875 
was subsequent in date to the revised statutes, it controlled them, and 
the case was properly removed, and thé Circuit Court of the United 
States had jurisdiction of the same. 





Negotiable Instruments—When Protest Damages are 
Recoverable. 


WOOLEY, ET AL. v. VAN VOLKENBURGH. 
Supreme Court of Kansas, 1876. 


Hon. 8. A. Krxeman, Chief Justice. 
«  D. M. VALENTINE, ) 
“ DJ. Brewer, 5 J¥dges. 


1. Protest D: es.—Protest damages are recoverable only when pro- 
test is legally necessary to fix the liability of some party to the note or bill. 
Protest is not necessary to hold a guarantor, and therefore protest damages can 
= be recovered in a suit by the payer of a note against the maker and guaran- 
ors. 

2. Practice—Correction of Errors in Supreme Court.—Any error ap- 
parent in the judgment of a district court may be corrected on error to the su- 
preme court, although no exception was taken thereto, and no appearance 
entered in the trial court. 


Error to the Saline District Court. 

BREWER, J., delivered the opinion of the court. 

But a single question is in this case. The action was on a promissory 
note brought by the payees against the maker and four guarantors. The 
payees claimed and recovered protest damages. Were they entitled 
thereto? We think not. Protest damages are recoverable only when 
protest is legally necessary to fix the liability of some party to the note 
or bill. German v. Ritchie, 9 Kas, 106. But notice of non-payment is 
not necessary in order to charge a guarantor. It is said by Edwards in 
his work on Notes and Bills, p. 242, after quoting from Chitty on Bills, 
that ‘it is plain from the cases cited by him, as well as from the Amer- 
ican authorities, that notice to the guarantor is not a term or condition 
of the contract, but only a mode of showing that the party guaranteed 
has taken the proper — to enforce or secure payment of the princi- 
‘pal debt, * * * and that the guarantor of a bill is no party to the 
instrument, and is not by the custom of merchants entitled to notice of 
the dishonor.’”’ See also 2 Parsons on Notes and Bills, 137. 

Our statute defining the parties who are liable for protest damages 
does not mention guarantors. It speaks of ‘‘ drawers, endorsers, makers, 
and obligors.”” Gen. Stat., page 116, secs. 14 and 15. We think, there- 
fore, that there was error in awarding protest damages and fees. It is 
well settled that any error apparent in the final judgment of a district 
court may be corrected by suit in error in this court, although no excep- 
tion was taken thereto by the party complaining and no appearance by 
him at the trial and judgment, and no notice made to set aside the 


judgment. 

Phe jachgmnent of the district court will be modified by striking out 
the protest fees. and damages. The costs of this court will be divided. 
All the justices concurring. 





Distiller’s Bonds—Extinguishment of Debt—Notice. 
UNITED STATES v. TRIPLETT ET. AL. 
United States District Court, District of Virginia, April, 1876. 
Before Hon. Hugh L. Bond, Circuit Judge. 


+ 

The defendant, being indebted to the United States, his distillery was levied on 
and sold to the plaintiff, at the sum due by the defendant to the United States. 
Subsequently it was ascertained that the property in question was encumbered 
by leins, existing prior to his commencing business as a distiller, to an amount 
larger than the value of the property, and the property was again sold to satisfy 
the priorliens. Ina suit brought on the bond of the distiller, Held, that the sale of 
the premises to the plaintiff extinguished the debt, and that it made no differ- 
ence whether the defendant had any interest in the property , or that the pur- 
chaser acquired no title; nor is it matcrial that the United States, and not an in- 
dividual, was the purchaser. 


L. L. Lewis, district attorney, for the government; John S. Mosby, 
for defendant. 

Bonp, J.—This cause has been submitted to the court, without the 
intervention of a jury, by agreement in writing, to find the facts and de- 
termine the law applicable thereto. The facts have been agreed upon 
by the parties, and the court doth find them to be as follows: 

This is a suit upon a distiller’s bond. Triplett, one of the defendants, 
in the year 1872, after the first day of April, was a distiller, and as such 
executed the bond upon which this suit is brought. In the autumn of 





that year he was indebted to the United States in the sum of $1,300, 
for which a distress warrant was levied by the United States collector of 
internal revenue for the seventh district of Virginia, and the distillery 
premises referred to in the bond were exposed for sale at public auction, 
under said distress warrant, and, there being no other bidder, the prem- 
ises were bought in by the collector for the United States at the sum 
due by Triplett to the United States. 

Subsequently it was ascertained that the gg con | in question was 
encumbered by liens existing thereon prior to Triplett’s commencing 
business as distiller, to an amount much larger than the value of the 
property. Sometime thereafter the property was sold under a decree 
of the Circuit Court of Fauquier county, Virginia, to satisfy the prior 
liens, and did not bring a sufficient sum to pay off and discharge 
them. 

The United States, on account of these facts, did not realize anything 
on account of their purchase, and this suit is brought to recover the 
debt referred to in the declaration. A deed was made by the collector 
on January 7, 1874, conveying the distillery premises to the United 
States. 

And the court finds the law to be from these facts that by the sale of 
the premises by the collector, as stated, for an amount equal to the debt 
das by the defendant, that debt was extinguished and paid. And that 
it makes no difference whether the defendant had any real interest in 
the property or not, or that the purchaser acquired no title to the same. 
Nor is it material that the United States, a not an individual, is the 
purchaser. 

And the reasons, or some of them, for these findings are these : 

By section 3199 of the revised statute “It is provided that the deed 
from the collector to the purchaser shall be considered and operate as a 
conveyance of all the right, title and interest the party delinquent had 
in and to the real estate sold at the time the lien of the United States 
attached.” 

Even if the doctrine of caveat emptor does apply to this sale, which, 
however, is not admitted, the provision of this section was noticed to all 
the world of what was offered for sale. All the collector could offer for 
sale, and hence all that could be purchased, was the interest of the de- 
linquent. What the bidder may choose to give for that is in his discre- 
tion. There is no warrants of title, and the purchaser can not complain 
if he gets what he bid for. 

But in this case the law required that the assessor of internal revenue 
should have asearch of the title exhibited to him before the bond in suit 
was accepted and the distiller allowed to commence business, so that the 
United States, through its officers, knew or ought to have known ex- 
actly what they were purchasing, and can not be supposed to have been 
surprised atthe discovery of the prior liens and encumberances on the 
property of the delinquent. 

As there was no warranty of title at this sale, it would have been no 
answer to a suit on anote for the purchase-money given by an individual 
ourchaser at the sale, that the delinquent had no interest in the property. 
He would have been told that all that was sold was whatever interest 
the party had, and that the act of Congress referred to was notice to 
him of that. The same rule mustbe applied tothe United States, when 
they become purchasers at these sales, as is applied to individuals, and 
the judgment must be for defendants. 





Railroad Companies—Damages Caused by Fire Com- 
municated from Engines—Interest. 


KENNEY vy. HANNIBAL AND SAINT JOSEPTT R. R. 
Supreme Court of Missouri, May Term, 1876. 


Hon. Davin Waaner, Chief Justice. 
« "Wo. B. Napron, 
“« TT. A. SHERWOOD, Judges. 
“ ‘Warwick Hovau, 


1. Railroads— es caused by fire Communicated by Locomo- 
tives—Negligence.—Where a locomotive engine attached to one of defend- 
ant’s train communicated fire to combustible matter on the right of way of the de- 
fendant, and where such fire was seen by employees of the company in time 
to have extinguished it before it could escape from the right of way, and they 
permitted it to burn without attempting to put it out until it escaped to and con- 
sumed property on plaintiff’s premises, Held, thatdefendant’s employees were 
guilty of gross negligence, and that it was no answer that the locomotive was 
provided with the most approved apparatus to prevent the escape of fire, and 
that the employees in charge of the train were skilful and vigilant. 

2. Interest not Recoverable.—It is error to instruct thejury that they may 
allow plaintiff, by way of damages, interest on the value of the property de- 
stroyed from the time of its destruction. In Missouri such damage does not 
draw interest. 


Appeal from the Caldwell Circuit Court. 

Napton, J., delivered the opinion of the court. 

The petition in this case charged that the defendant, by “their agents 
and servants, so carelessly and negligently ran and managed a locomotive 
engine on their said railroad, in said county, that fire escaped therefrom 
into adjoining lands, owned and occupied by plaintiff, and consumed and 
destroyed certain property described, of the value of $2,930.” 

The answer is merely a denial of the allegations of the petition, and 
an averment that the injuries were caused by the plaintiff's own negli- 
gence, to which latter clause of the answer there was a replication. 

The proof was that immediately after the passage of a passenger 
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train of the defendant, about half pave nine in the morning of August 
80th, 1873, the defendant’s gang of section laborers, who were at work 
about a quarter of a mile from the plaintiff’s farm, saw the smoke of the 
fire near the railroad track; but never went near the fire until about 
noon, when the fire had attained such progress, and the wind was so high, 
that all efforts to arrest it were useless. The fire burned slowly until 
about noon, when they went to dinner, and upon their return from din- 
ner the fire was beyond control. The weather was dry, and there was 
on the defendant’s right of way. 

e defendant proved, or gave evidence to prove, that the locomotive 
attached to the train was in a perfect state of repair and supplied with 
the most approved spark-arrester, smoke stack and ash-pan, and the 
engineer in charge was competent and skilful, and exercised great 
care, etc. 

The court instructed the jury, that if they believed from the evidence 
that the fire escaped from defendant’s locomotive engine No. 22 in proof, 
and was communicated to the grass or other combustible matter on the 
right of way adjacent to defendant’s railroad, about half past nine o’clock 
on the 30th of August, 1873, and that defendant’s employees working in 
the vicinity saw said fire in time to have extinguished the same by the 
exercise of resonable care and prudence, before it extended to and upon 
the premises of plaintiff in proof, and that said fire did extend to and 
upon plaintiff’s said premises, and caused the damages complained of, 
the jury must find for plaintiff, even though they may believe from the 
evidence that said locomotive was in all respects provided with the most 
approved safe-guards against the escape of fire, and that defendant’s 
employees in charge of the train were skilful and careful in the manage- 
ment of said engine. 

The court also allowed the jury to allow plaintiff, in addition to the 
value of the property destroyed, damages by way of interest on the value 
of such property, not exceeding 6 per cent. 

There was a verdict for plaintiff and judgment on the verdict. 

We are not apprized of any statutory provision in this state, that 
allows a jury to give interest for such damages as were claimed in this 
suit. There is no such provision in our statute concerning interest, and 
the seventh section of the act concerning damages, which allows interest 
in cases of the unlawful conversion of property, by the party sued, would 
not in terms, or by analogous reasoning, embrace a case where no benefit 
could possibly have accrued to the defendant, by the negligence which 
occasioned the destruction of the property. 

The instruction given by the court, excepting on the question of in- 
terest, was, we think, correct on the facts proved. It was gross negligence 
on the part of the defendant’s employees to suffer the fire to escape into 
the plaintiff’s meadow, when it could readily have been puovented. 

ether the issue J coe seg by the pleadings authorized such evidence, 
is more doubtful ; and whether the variance, under our statute (Wag. Stat. 
1083 2 1), could have been taken advantage of in this court, for the first 
time, it is unnecessary to decide. As the case must be remanded for the 
error in regard to interest, the objection can be removed by an amend- 
ment. 

Judgment reversed and case remanded. The other judges concur. 





Liability of Common Carrier for the Loss of Baggage. 


WILLIAMS v. THE KEOKUK NORTHERN LINE PACKET 
COMPANY. 


In the Circuit Court of St. Louis County, Missouri. 
Before Hon. H. M. Jones, Circuit Judge. 


Retention of Baggage.—A c»mmon carrier is not liable for the loss of a 
passenger’s bageace, when the passenger retained the same in his own posses- 
sion, with a view to his own custody, control and charge thereof, unless such 
loss is occasioned by the negligence or want of due care on the part of the car- 
rier. Insuch case, the carrier does not become an insurer of the safe transporta- 
tion of the , but still remains liable for negligence or want of due 
care. 


Right to Designate Mode.—A common carrier is authoized to determine 
the mode of transportation and may require the passenger to deliver his bag- 
pee to a porter or other person designated to receive and take charge of it, and 

the/passenger with knowledge of such regulation, fail or refuse to so deliver, 
the carrier ceases to be an insurer of safe delivery at the point of destination, 
and will be liable for loss only as occasioned by his negligence. 


Plaintiff purchased a ticket from St. Paul to St. Louis, Missouri, on 
board the defendant’s steamer Red Wing, in the month of September, 
1875. At the time of taking passage the plaintiff brought on board the 
steamer a valise containing wearing apparal, of the value of $150,which 
he placed in the stateroom assigned to him, on the trip. Whilst the 
steamer was lying at Clinton, Iowa, plaintiff’s stateroom was entered in 
the night time, and his valise was stolen. Plaintiff's coat, pants and vest 
worn — on the voyage, were also stolen, and $35 in money. Atthe 
time of the theft, a notice was posted in plaintiff's stateroom, and in 
other conspicuous places on board defendant’s steamer, to the effect 
that defendant would not be responsible for loss of baggage, unless the 
same was placed in the baggage room and checked by the porter. 

There was a baggage room on board the steamer for the safe-keep- 
ing of valuables and other small parcels, and defendant employed a 
— and made it his special duty to receive baggage, give checks 

erefor, and attend to the same. 

Charge of the court, H. M. Jonzs, Judge. 


“A common carrier of passengers, into whose custody and charge a 





assenger commits his personal baggage, is bound safely to carry and 

eliver the same at the point of destination, and is liable for all losses 
except such as are occasioned by the act of God or public enemies. 

“If, however, the carrier does not take charge of such baggage, but the 
same is retained by the passenger in his own possession, with a view 
to his own custody, Frond and charge thereof, and the same is stolen 
while in such possession, the carrier is not liable for such loss, unless it 
was occasioned by his own negligence or want of due care. A mere 
oversight or supervision by a paged of his baggage deposited in his 
stateroom on a steamboat, will not relieve the carrier from responsibil- 
ity for the safe transportation of such baggage; it is necessary that the 
passenger should retain the possession thereof, with a view to his cus- 
tody and charge thereof. In case he so retains possession with such in- 
tent, the carrier does not become an insurer of its safe transportation ; 
he still, however, remains liable for a loss occasioned by his own negli- 
gence or want of due care. 

‘Inasmuch as a carrier insures the safe carrying and delivery at the 
point of destination of the personal baggage of a passenger of which he 
takes charge, he is authorized to determine the mode of transportation, 
and may require the passenger to deliver his baggage to a porter or other 
person designated to receive and take charge of it; and if the passen- 
ger, knowing such regulation, refuses or fails to so deliver, the carrier 
ceases to be an insurer of the safe delivery at the point of destination, 
and will remain liable for such losses on/y as are occasioned by his neg- 
ligence. 

““ Tf therefore the jury in this case find from the evidence, that plaintiff 
* * * took passage at St. Paul on board the steamer Red Wing be- 
longing to defendant, paying his fare to St. Louis; that there was taken 
on board with him a valise * * * belonging to him, containing 
clothing and the reasonable outfit of a passenger on such a trip; that 
said valise * * * was taken to, and placed in the stateroom, * * 
* assigned to plaintiff; that on said trip said valise and its contents 
were stolen from said stateroom, and became * * * lost to plaint- 
iff, then you will find for the plaintiff the reasonable value of said valise 
and its contents, unless you further find that said valise was 
taken to said stateroom by plaintiff himself, or at his request with the 
intent on his part to retain the custody, control, and charge thereof, and 
that the same was stolen while so inthe possession * * * of plaint- 
iff; or unless you further find that there was on said steamer * * * 
a baggage room accessible to passengers for the storage of such baggage 
as plaintiff possessed, that said baggage room was in charge of a por- 
ter employed by defendant to receive and take charge of baggage, and 
that printed notice was posted in plaintiff’s stateroom, to the effect that 
the defendant would not be responsible for parcels, baggage or clothing, 
except when placed in charge of the porter, and that plaintiff prior to 
the loss of his baggage saw and read said notice, and thereafter neglected 
to place his said baggage in charge of the porter of said boat, But re- 
tained the same in his stateroom. And you are further instructed, that 
although you may believe that the plaintiff retained possession of said 
valise in his stateroom, with a view to his own personal custody and 
charge thereof, or that the notice aforesaid was known to him, and that 
he refused or failed to place the said valise in charge of the porter, as 
required by the notice, the defendant will sti// be liable for the loss of its 
contents, if you further find that the same was caused by the negligenee 
of the officers of said boat in charge thereof. 

“If the jury believe that the loss of said valise and contents by the 
stealing thereof from said stateroom was occasioned or caused by the 
negligence of the plaintiff himself, without fault or want of care on the 
part of defendant, you will find for the defendant. 

“You will find for the plaintiffas to the clothing worn upon his person, 
and the money carried by him in his pockets, and which may have been 
removed from his person when he retired to rest at night, and placed 
upon a chair in said stateroom, or under his pillow, whence it may have 
been stolen, only in the event you find that said clothing and money were 
stolen through the negligence of the defendant. 

“If the jury find from the evidence that the doors of the plaintiff’s state- 
room on the steamer Red Wing, were provided with locks so that said 
stateroom could be securely closed from the inside, to prevent persons 
from gaining access thereto; that on the night the plaintiff’s baggage 
was stolen, the plaintiff negligently failed to close or lock the doors of 
said state room; that by reason of such neglect, some person or persons 
without fault of the defendant, gained access to said stateroom,and stole 
the plaintiff’s money and baggage, then the plaintiff can not recover.” 

Verdict and judgment for defendant. 





Equity Practice—Exceptions to Answer of Corpora- 
tion. 


SMITH vy. ST. LOUIS MUTUAL INS. CO. 
In the Chaneery Court at Nashville, Tennessee, April Term, 1876. 


Before Hon. W. F. Cooper, Chancellor. 


Exceptions to the Answer of a Corporation, for Insufficiency.—Ex- 
ceptions to the answer of x corporation under its corporate seal will not lie to 
- An ~gum as a discovery, and would be a useless form to its sufficiency as a 
Pp ing. 


M. M. Brien, Jr., for complainant ; R. MeP. Smith, for defendant. 
Cooper, C.—The question which comes before me in this case, by 
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ot from the master’s rulings, is whether exceptions will lie to the 
sufficiency of the answer of a corporation under its corporate seal. 

In Sheppard v. Akers, 1 Tenn. Ch. 326, I held that exceptions would 
not lie to the sufficiency of an answer where the oath of the defendant 
was expressly waived under the statute. In the course of the examina- 
tion then made, I found the rule to be general, that exceptions for in- 
sufficiency could not be taken to an answer put in without oath. Thus, 
for example, exceptions would not lie to the answer of a peer upon 
protestation of honor. Hill v. Earl of Bute, 2 Tow. Ex. Pr. 11; to the 
answer of the attorney-general, Davison v. Attorney General, 5 Price, 
898, note; to the answer of a corporation under its corporate seal, Wal- 
lace v. Wallace, Halst. (N. 7 Dig. 173; or to an answer when the oath 
was waived, McCormick v. Chamberlain, 11 Paige, 543. 

As early as 1682 it was held in an anonymous case reported in 1 Vern, 
117, that upon a bill against a corporation to discover writings, inas- 
much as the corporation answers under its corporate seal, ‘‘ and so, being 
not sworn, will answer nothing to their prejudice,” the clerk of the 
company, and such principal members as the complainant may think 
fit, shall answer under oath. This ruling was followed by Lord Chan- 
cellor Talbot, in Wych v. Meal, 3 P. W. 310, for the reason that the 
a eng ‘can answer no otherwise than under their common seal, 
and though they answer never so falsely, still there is no remedy against 
them for perjury.” It is, consequently, well settled, both in England 
and America, as an exception to the rule that a witness can not be made 
a defendant, that you may make the officers of a corporation defendants, 
and require them to answer under oath. Dummer vy. Corporation of 
Chippenham, 14 Ves. 245; Brumley v. West Chester County Man. Co., 
1 Johns. Ch. 366; Vermilyea v. Fulton Bank, 1 Paige, 37; Lindsley v. 
James, 3 Cold. 485. The reason is that discovery can not be enforced, 
and the answer is not evidence. The corporation may deny everything 
contained in the bill, whether true or false. Fulton Bank v. N. J. & 
Sharon Canal Co., 1 Paige, 312. The only penalty it incurs for a fail- 
ure to make a true and full disclosure is that of being charged with 
costs on the hearing. Attorney General v. Burgesses of East Retford, 
2M. & K. 35. ‘‘ An answer not under oath,” says Mr. Justice Thomp- 
son, in reference to the answer of a corporation, “is to be considered 
merely as a denial of the allegations in the bill, analogous to the general 
issue at law, so as to put the complainant to the proof of such allega- 
tions.” Union Bank v. Geary, 5 Pet.112. This language is expressly 
approved by Chancellor Walworth in Lovett v. Steam Saw Mill ssoci- 
ation, 6 Paige, 58, where he applies it to the answer of a corporation ; 
and by Mr. Justice Wayne, who extends it to the answer of an individual 
not under oath, in Patterson v. Gaines, 6 How. 588. It is followed by 
our supreme court in Van a v. Norvell, 2 Hum. 196, and ‘Lindsley 
v. James, 3 Cold. 487. The object of exceptions to an answer for insuf- 
ficiency is for the purpose of discovery, and if the desired discovery can 
not be had, or if had, is not evidence, because wanting the sanction of 
an oath, the allowance of such exceptions would be useless, and the 
acting upon them an idle consumption of time. Stafford v. Brown, 4 
Paige, 490; Code 4317. 

If the double office of an answer is kept in mind, the propriety of the 
rule which disallows exceptions to the sufficiency of an answer will be 
obvious. An answer, where relief is sought, properly consists of two 

arts. Beech v. Haynes, 1 Tenn. Ch. 574. It consists, first, of the de- 
com of the defendant to the case made by the bill; and secondly, of 
the examination of the defendant on oath as to the facts charged in the 
bill of which a discovery is sought. It combines, therefore, two pro- 
ceedings, which, in the civil law and in the ecclesiastical courts, are com- 
pletely separated. In the civil law, the pleadings were made up before 
the pretor, who afterwards gave the parties judges, and it was before 
these judges that the actor propounded his positions in the libellus 
articulatus, to which the defendant was required to put in an answer. 
Gilb. For. Rom. 90. In the ecclesiastical courts, also, the answer to 
the interrogatories for discovery, was a wholly distinct instrument from 
the responsive allegation to the libel embodying the defence. Hare on 
Disc. 223. Ina bill in equity, both of these distinct parts are united in 
one instrument. And this ambiguity in the use of the word “ answer,” 
importing a double sense and office, has sometimes, says Judge Story, 
led to erroneous decisions, and to no small confusion of langua re. Sto. 
Eq. Pl. 3 850. Mr. Wigram, in his discriminating thesis on Points of 
Discovery, page 10, note, regrets that the division of the civil and eccle- 
siastical law has not been retained in equity proceedings. ‘‘ The diffi- 
culty,” he says, “ of finding out the issue in the present mode of pleading, 
is alone a suflicient reason for desiring it.” 

Chancellor Walworth has observed th&t the answer of a corporation 
without oath, where the complainant does not require it to be sworn to 
or supported by the sworn answers of the officers of the corporation, 
can not be said to answer the double purpose of a pleading to put the 
material matters of the bill in issue, and of an examination of the de- 
fendant for the purpose of obtaining his evidence in support of the 
complainant’s allegations ; and that it is for this latter purpose alone 
that the complainant makes a witness of his adversary in the cause. 
Lovett v. Steam Saw Mill Association, 6 Paige, 59. No doubt excep- 
tions will lie to the sufficiency of an answer as a pleading, as well as to 
its sufficiency as a discovery. But, to use the words of the same great 
chancellor in another case, as the general denial of all the matters of 
the bill not before answered, with which the answer usually concludes, 
is sufficient as a pleading to put the severr] matters of the bill in issue, 
the principal object of the exceptions for insufficiency is to examine the 
defendant on oath for the purposes of the discovery merely. Stafford 
v. Brown, 4 Paige, 490. The general denial with which an answer usu- 
ally concludes is, ‘‘ without that, that any other matter in the bill con- 
tained is true.” This traverse was, at one time, thought to be essentiat 





to an issue, until otherwise ruled by Lord Macclesfield in an anonymous 
case. 2 P. W.86. Of course, if exception were taken to the sufficiency 
of an answer, not required to be sworn to, as a pleading, the defendant, 
by adding the general traverse, would cover every defect, and nothing 
would be gained. Miller v. Avery, 2 Barb. Ch. 590. Exceptions of this 
ee would, consequently, be of no advantage, and have never been 
made. 

An impression prevails in the profession that unless the defendant is 
made to answer every material allegation of the bill, the complainant 
may be prejudiced in his rights by the want of an issue. There is an 
early case in Maryland in which it was held by Chancellor Hanson, that 
if any material matter charged in the bill is neither denied nor admitted 
in the answer, it stands on the hearing of the cause for nought. Hop- 
kins v. Stump, 2 H. & J. 304. This decision of his predecessor was 
combatted, with his usual ability and learning, by Chancellor Bland in 
Neale v. Hagthorp, 3 Bland, 551, 569, who went to the other extreme, 
and insisted that where the defendant fails to answer any part of the 
material allegations of the bill, such unanswered allegations shall, at 
the hearing, be taken to be true. Subsequently, the court of appeals of 
that state, in Warfield v. Gambrill, 1 G. & J. 510, differed from both of 
these eminent chancellors, and held that the silence of the answers was 
“clearly no admission of any unanswered fact.” In Kentucky the 
courts followed the conclusion of Chancellor Bland (Booth v. Booth, 3 
Litt. 57, and Moore v. Lockett, 2 Bibb, 167), while in this state, after 
throwing out some dicta strongly leaning towards the ruling of Chancel- 
lor Hanson, our courts have adopted the middle ground of the Mary- 
land court of appeals. In Tiel v. Roberts, 3 Hay. 140, the dictum was 
to the effect, that where the answer is not responsive to a statement of 
the bill, and there is no exception, the bringing the point to an issue is 
abandoned, and it is to be understood as never having been mentioned 
at all; but the actual decree embraced the matter passed sub silentio by 
the answer. In Wilson v. Carver, 4 Hay. 92, the suggestion is that 
such matter is not to be taken “‘as true or otherwise.” And this is, in 
effect, what is said in Phillips v. Overton, 4 Hay. 292, and seems, when 
taken 1n connection with the decisions, to mean that such matter is 
neither to be taken as true or untrue, that is to say, it is not to be taken 
as admitted, nor is it to be entirely disregarded, but must be proved ; and 
such was the ruling in Frazer v. Sypert, 2 Heisk. 343. This is undoubt- 
edly the true rule. A fact stated in the biil, which is neither admitted nor 
denied by the answer, must be proved. Hill v. Walker, 6 Cold. 42 4, and 
Hoyal v. Bryson, 6 Heisk. 142. The same rule was laid down by Marshall, 
C. J., in the early case of Young v. Grundy, 6 Cranch, 51, and repeated 
by Mr. Justice Clifford in delivering the opinion of the same high court in 
Brown v. Pierce, 7 Wall. 211. The correctness of this line of decision, 
outside of its obvious good sense in view of the loose practice in pleading 
which prevails, is demonstrated, in strict law, by the fact, which we have 
already considered, that an answer, treated as a pleading, is made com- 
plete by the general traverse, the omission of which wouid be matter of 
form; and which, like the similiter which completes the issue at law, 
or the — replication which completes the issue in equity, would be 
implied, after the hearing, by intendment, under the ordinary statutes 
of jeofails. Moreover, the sufficiency of the answer as a pleading is 
tage after replication, for the filing of a replication waives all 

efects. Harris v. Ingledew, 3 P. W. 94; Perkins v. Hays, Cooke, 167; 
Brown v. Pierce, 7 Wall. 211; Coop. Eq. Pl. 328. 

I am clearly of opinion, therefore, that exceptions to the answers of a 
corporation under its corporate seal alone, as a discovery, will not lie, 
and that exceptions to such an answer as a pleading would be a useless 
form. The exceptions in this case, as were the exceptions in Sheppard 
v. Akers, are to the answer as a discovery, and the master’s ruling in 
disallowing them must be affirmed. 

The complainant also asks if his exceptions be overruled merely be- 
cause such exceptions will not lie to the answer of a corporation un- 
der its corporate seal, that the bill be taken for confessed because of the 
insufficiency of the answer in the respects suggested by the exceptions. 
But the court will not examine whether an answer is sufficient or not, 
except upon a reference for insufficiency. Davis v. Davis, 2 Atk. 24. 
And to sustain the motion would be to do indirectly what has been re- 
fused upon a direct application. If the complainant is not entitled to 
discovery upon exceptions to an answer for insufficiency, he is clearly 
not entitled to the same discovery by means of a pro confesso order up- 
on precisely the same grounds of insufficiency. 

There is nothing in the provisions of the code, 3 4407, which affects 
this conclusion. The right conceded by that section to the complainant 
to take his bill for confessed as to the part to which his exceptions re- 
late, is expressly limited to cases where the exceptions have been sus- 
tained, and can have no application where the exceptions are disallowed 
for any reason. Notwithstanding the opinion of Lord Apsley (Bath- 
urst), expressed in Bacon v. Griffith, 2 Dick. 473, that the application 
should be to take the whole bill for confessed, I can see no reason why 
the — may not elect whether he will insist, after exceptions 
sustained, upon a pro confesso as to the whole bill, or only a part of it. 
And so it has been held. Abergavenny v. Abergavenny, 2 Eq. Co. Abr. 
178; Weaver v. Livingstone, Hopk. Ch. 498. An insufficient answer 
being no answer, he is entitled as of right to a pro confesso of the whole 
bill, if he chooses. Turner v. Turner, 1 Dick. 316; Attorney-General 
v. Young, 3 Ves. 209; Jopling v. Stuart, 4 Ves. 619; Lea v. Vanbibber, 
6 Hum. 18. I am inclined to think the statute has not changed the 
complainant's rights, being only declaratory of pre-existing law, and I 
am clear that the statute does not entitle him to either order pro confesso 
until his exceptions for insufficiency are sustained, and the defendant 
has failed to put in a sufficient answer. The exceptions in this case 
not being sustained, the motion under consideration must be refused. 
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Liability of Transferee of Stock of Insurance Com- 
pany for Unpaid Calls. 


WEBSTER v. UPTON, ASSIGNEE. 
Supreme Court of the United States, October Term, 1875. 


The transferee of stock on the books of an insurance company, on which only 
twenty per cent. of its nominal value has been paid, is liable for calls for the 
unpaid portion made during his ownership, without proof of any express 
promise, by him, to pay such calls. 


In error to the Circuit Court of the United States for the Northern 
District of Dlinois. 


Mr. Justice Srrone delivered the opinion of the court. 


The Great Western Insurance Company, of which the plaintiff below 
is the assignee in bankruptcy, was incorporated under the laws of IIli- 
nois in 1857, with general power to insure all kinds of property against 
both fire and marine losses. Subsequently to its organization its capital 
was increased to more than one million of dollars, and it was authorized 
by law further to increase its capital to $5,000,000. It does not appear, 
however, from the record, that of the stock subscribed more than about 
$222,000 was ever paid in, a sum equal to nearly twenty per cent. of the 
par value, leaving over $965,000 of subscribed capital unpaid. In this 
condition the company went into bankruptcy in 1872, owing a very large 
sum, equal to if not greater than its entire subscribed capital, and Clark 
W. Upton, the plaintiff, became the assignee. The district court then 
directed a call to be made for the eighty od cent. remaining unpaid of 
the capital stock. A call was accordingly made, and payment having 
been neglected, the assignee brought this suit against the defendant, 
averring that he was the holder of one hundred shares, of the par value 
of one hundred dollars each, and, as such, responsible for the eighty per 
cent. unpaid. On the trial, evidence was given tending to show that one 
ale was the owner of a large amount of the stock of the com- 
pany, for which he held the company’s certificates, and that he had, 
through his brother, sold one hundred shares to the defendant, on which 
twenty per cent. had been paid. The books of the company had been 
destroyed in the great fire in Chicago in 1871, but there was evidence 
tending to show that the defendant’s name was on the stock ledger, and 
that the defendant transferred, or caused the stock bought from Hale to 
be transferred to himself on the books of the company. The district 
judge submitted to the jury to find whether the defendant actually thus 

me a stockholder, recognized as such on the books of the company, 
instructing them that if he did he was liable for the eighty per cent. un- 
or as if he had been an original subscriber. A verdict and judgment 

aving been recovered by the plaintiff, the case was removed by writ of 
error to the circuit court, where the sp mame was affirmed, and the 
et of affirmance we are now called upon to review. 

e leading assignment of error here is that the court below erro- 
neously ruled that an assignee of stock, or of a certificate of stock in an 
insurance company, is liable for future calls or assessments without an 

ement or promise to pay. This, however, is not a fair statement of 
what the court did rule. The court instructed the jury, in effect, that 
the transferee of stock on the books of an insnrance company, on which 
only twenty per cent. of its nominal value has been paid, is liable for calls 
for the unpaid portion made — his ownership, without proof of any 
express promise by him to pay such calls. This instruction, we think, 
was entirely correct. The capital stock of an insurance company, like 
that of any other business corporation, is a trust fund for the protection 
of its creditors or those who deal with it. Neither the stockholders nor 
their agents, the directors, can rightfully withhold any portion of the 
stock from the reach of those who have lawful claims against the com- 
pany. And the stock thus held in trust is the whole stock, not merely 
» 1 Fae pre of it which has been called in and paid. This has been 
decided so often that it has become a familiar doctrine. But what is 
it worth if there is no legal liability resting on the stockholders to pay 
the unpaid portion of their shares unless they have expressly promised 
to pay it? Stockholders become such in several ways; either by original 
subscription, or by assignment of prior holders, or by direct purchase 
from the company. An express promise is almost unknown, except in 
the case of an original subscription, and oftener than otherwise it is not 
made in that. The subscriber merely agrees to take stock. He does not 
expressly promise to pay for it. Practically, then, unless the ownershi 
of such stock carries with it the legal duty of paying all legitimate calls 
made during the continuance of the ownership, the fund held in trust 
for creditors is only that portion of each share which was paid prior to 
the organization of the company, in many cases not more than five per 
cent.; in the present only twenty. Then the company commences bus- 
iness and incurs obligations, representing all the while to those who deal 
with it that its capital is the amount of stock taken, when in truth the 
fund which is held in trust for creditors is only that part of the stock 
’ which has been actually paid in. This can not be. If it is, very many 
corporations make fraudulent representations daily to those who give 
them credit. The Great Western Insurance Company reported to the 
auditor of public accounts, as required by law, that the amount of its 
capital stock outstanding (par value of shares $100 each) was $1,188,- 

; that the amount of paid up capital stock was $222,831.42, and that 

the amount of subscribed capital for which the subscribers or holders 

were liable was $965,168.58. This hee fou was made on the 10th of Jan- 
uary, 1871. Thus those who effected insurances with the company were 
assured that over one million of dollars were held asa trust fund to se- 
cure the company’s payment of their policies. But if the subscribers 








and holders of the shares are not liable for the more than eighty per 
cent. unpaid, the representation was untrue. Persons assured have less 
than one-fifth the security that was promised them. This is not what the 
statutes authorizing the incorportion of the company comtemplated. The 
stock was required to be not Jess than a given amount, though the com- 
pany was authorized to commence business when five per cent. of that 
amount was paid in. Why fix amimimum amount of stock if all of it was 
not intended to be a security for those who obtained insurance ? There is 
no conceivable reason for such a requirement, unless it be either to provide 
for the creditors a capital sufficient for their security, or to secure the 
stockholders themselves against the consequences of an inadequate cap- 
ital. The plain object of the statute, therefore, would be defeated if 
there is no liability of the stockholder to pay the full prescribed amount 
of each share of his stock. With this plain object of the legislature in 
view, it must be assumed, after the verdict of the jury, the defendant 
voluntarily became a stockholder. Either he must have designed to de- 
feat the legislative intent, or he must have consented to carry it out. 
The former is not to be presumed. And if the latter was the fact, com- 
ing as he did into privity with the company, there is a necessary impli- 
cation that he undertook to complete the payment of all that was unpaid 
of the shares he held whenever it should be demanded. To constitute a 
promise binding in law, no form of words is necessary. An implied 
promise is proved by circumstantial evidence—by proof of circumstances 
that show the party intended to assume an obligation. A party may as- 
sume an obligation by putting himself into a position which requires the 
performance of duties. 

What we have said thus far is applicable to the case of an original 
subscriber to the stock, and equally to a transferree of the stock who has 
become such by transfer on the books of the company. There are, it is 
true, decisions of highly respectable courts to be found, in which it was 
held that even a subscriber to the capital stock of an incorporated com- 
pany is not personally liable for calls, unless he has expressly promised 
to pay them, or unless the act of incorporation or some statute declares 
that he shall pay them. Such was a decision of a Supreme Court of 
New York, reported in 17th Barbour, page 567, the case of The Fort 
Edward and Fort Miller Plank Road Company v. Payne. A similar rul- 
ing was made in The Kennebec and Portland Railroad Company v. 
Kendall, 31 Maine, 470. A like ruling has also been made in Mas- 
sachusetts. In most, if not all of these cases, it appeared that the 
law authorizing the incorporation of the companies had provided a rem- 
edy for non-payment of calls or assessments of the unpaid portions of 
the stock taken. The company was authorized to declare forfeited, or to 
sell the stock for default of the stockholders, and the law having given 
such a remedy, it was held to be exclusive of any other. Yet in them 
all, it was conceded that if the statute had declared the calls or as- 
sessments should be paid, an action of assumpsit might be maintained 

ainst the original stockholder on a promise to pay, implied only from 
the legislative intent. Surely the legislative intent that the full value 
of the stock authorized and required to be subscribed, in other words, the 
entire capital, shall be in fact paid in when required, that it shall be real, 
and not merely nominal, is plain enough when the authority to exist ‘as 
acorporation and to do business is given on condition that the capital 
subscribed shall not be less than aspecified sum. A requisition that the 
subscribed stock shall not be less thar one million of dollars would be 
idle if the subscribers need pay only a first installment on their sub- 
scriptions, for example, five per cent. Manifestly that would not be 
what the law intended, and if its intent was that the whole capital might 
be called in, it is difficult to see why a subscriber, knowing that intent 
and voluntarily becoming a subscriber, does not impliedly engage to pay 
in full for his shares, when payment is required. It is, however, un- 
necessary to discuss this question farther, for it is settled by the judg- 
ment of this court. In Upton, assignee of The Great Western Insurance 
Company v. Tribilcock, decided at this term, we ruled that the original 
holders of the stock are liable for the unpaid balances at the suit of the 
assignee in bankruptcy, and that without any express promise to pay. 
The bankrupt corporation in that case was the same as in this. 

But if the law implies a promise by the original holders or subscribers 
to pay the full par value, when it may be called, it follows that an as- 
signee of the stock, when he has come into privity with the company, 
by having stock transferred to him on the company’s books, is equally 
liable. The same reasons exist for implying a promise by him as exist 
for raising up a promise by his assignor. And such is the law, as laid 
down by the text writers generally, and " many decisions of the courts. 
Bond v. The Susquehanna, Bridge, 6 Har. & Johnson, 128; Hall v. 
United States Insurance Company, 5 Gill, 484; Railroad Company v. 
Boorman, 12 Conn. 530 ; Haddersfield Canal Company v. Buckley, 7 T. 
M. 36. There are a very few cases, it must be admitted, in which it has 
been held that the purchaser of stock, partially paid, is not liable for 
calls made after his purchase. Those to which we have been referred 
are Canal Co, v. Sansom, 1 Binney, 70, where the question seems hardly 
to have been considered, the claim upon the transferee having been 
abandoned; and Palmer v. The Ridge Mining Company, 34 Penn. State, 
288, which is rested upon Sansom’s case, and upon the fact that, by the 
charter, the company was authorized to forfeit the stock for non-payment 
of catls. We are also referred to Seymour v. Sturgess, 26 New York, 
134, the circumstances of which were very peculiar. In neither of these 
cases was it brought to the attention of the court that the stock was a 
trust fund held for the protection of creditors in the first instance, a 
fund no part of which either the company or its stockholders was at 
liberty to withhold. They do not, we think, assert the doctrine which 
is generally accepted. In Angell & Ames on Corporations, sec. 534, it is 
said: ‘*When an original subscriber to the stock of an incorporated 


company who is so bound to pay the installments on his subscription, 
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from time to time as they are called in by the company, transfers his 
stock to another person, such other person is substituted not only to the 
rights, but to the obligations of the original subscriber, and he is bound 
to pay up the installments called for after the transfer tohim. The lia- 
bility to pay the installments is shifted from the out-going to the in com- 
ing share-holder. A privity is created between the two by the assign- 
ment of the one and the acceptance of the other, and also between them 
and the corporation, for it would be absurd to say, upon general reason- 
ing, that if the original subscribers have the power of assigning their 
shares, they should, after disposing of them, be liable to the burdens 
which are thrown upon the owners of the stock.” So in Redfield on 
Railways, 53, sec. 7-4, it is said the cases agree that whenever the name 
of the vendee of shares is transferred to the register of shareholders, 
the vendor is exonerated, and the vendee becomes liable for calls. We 
think, therefore, the transferee of stock in an incorporated company 
is liable for calls made after he has been accepted by the company 
as a stockholder, and his name has been registered on the stock books as 
a corporator; and being thus liable, there is an implied promise that he 
will pay calls made while he continues the owner. 

All the cases agree that creditors of a corporation may compel pay- 
ment of the stock subscribed, so far as it is necessary for the satisfaction 
of the debts due by the company. This results from the fact that the 
whole subscribed capital is a trust fund for the payment of creditors 
when the company becomes insolvent. From this it is a legitimate de- 
duction that the stock can not be released, that is, that the liabilities of 
the stockholders can not be discharged by the company, to the injury of 
creditors, without payment. The fact, therefore, that in this case the 
certificate of stock taken by the defendant below was marked ‘“non- 
assessable,”’ is of no importance. The suit is brought by the assignee 
in bankruptcy, who represents creditors, and, as we him, the com- 
pany had no right to release the holders of the stock from the payment 
of the eighty per cent. unpaid. 

The second assignment of error and the. third are in substance that 
the court should not have admitted in evidence the order of the district 
court directing a call by the assignee of the unpaid balance of the stock, 
and should not have ruled that the call made under the order was effect- 
ive to make the liability of the defendant complete. That these assign- 
ments can not be sustained was decided in Carver v. Upton, a case before 
us at this term. Nothing more need be said in reference to them. 

The last assignment of any thing that can be assigned for error is that 
the court charged the jury as follows: ‘ The only question is, was the 
defendant a stockholder of the company? If the testimony satisfies 
you that the defendant purchased of —— Hale one hundred shares of this 
stock, and that it was transferred in the books of the company, éither by 
Webster, the defendant, or by Hale, who sold the stock, or by the direc- 
tion of eitherof them, then the defendant is liable the same as if he had 
subscribed for the stock.’”’ The objection urged against this is that a 
transfer on the books directed by Hale, after the purchase by Webster, 
could not affect the latter’s liability. But if Webster became the pur- 
chaser, it was his vendor’s duty to make the transfer to him, where only 
a legal transfer could be made, namely, on the books of the company, 
and the purchase was in itself authority to the vendor to make the 
transfer. Still further, it was Webster’s duty to have the legal transfer 
made to relieve the vendor from liability to future calls. A court of 
equity will compel a transferee of stock to record the transfer, and to 
pay all calls after the transfer. 8 De Gex & Smale Ch., 310. If so, it 
1s clear that the vendor may himself request the transfer to be made, and 
that when it is made at his request, the buyer becomes responsible for 
subsequent calls. This, however, does not interfere with the right of 
one who appears to be a stockholder on the books of a company to show 
that his name appears on the books without right and without his 
authority. 

The judgment of the circuit court is affirmed. 





Indian Reservation—Railroad Land Grant—Construc- 
tion of Land Grant to Kansas in aid of Railroads, 
and of Treaties of the United States with the 
Osage Indians. 


LEAVENWORTH, LAWENCE AND GALVESTON RAILROAD 
v. UNITED STATES.* 


Supreme Court of the United States, October Term, 1875. 


1. Cancellation of Patents.—W here patents have been issued by the officers 
of the government without authority, the United States may file a bill in equity 
in its own name to set them aside. 


2. Construction of Land Grants.—Grants of lands by Congress will be 
construed strictly and will not extend beyond the meaning and intent expressed 
in the act. Ifa nt admit of different meanings, that will be accepted, which 
is more favorable to the grantor, 


3. “There be and is hereby ted.’’—The words, ‘‘ there be and is 
hereby granted,’’ vested a present title in the state of Kansas, though a survey 
and location were necessary to give precision to it and attach it to any particular 
tract. After the location of the road the grant became certain, and by relation 
had the same effect upon the selected parcels,as if they had been specially named 
at the date of the act. 


4. Rights of Indians.—The Indians have the unquestionable right of the 
lands they occupy until that right is extinguished by voluntary cession to the 
government. 


* For the judgment in the court below, see 1 Cent. Law JOURNAL, 425. 





5. The Osage Lands.—On a construction of the treaty of the United States 
with the Osage Indians of June 2, 1825 (7 Stat. at Large, 240) , and the subsequent 
treaty with the same Indians of January 21, 1867 (14 Ib. 687), and the act of 
Congress of March 3, 1863 (12 Ib. 772), granting lands to the state of Kansas to 
aid in the building of railroads, Held, that lands which, under the said treaty of 
1825, had been set apart and reserved for the said Indian tribe, and which was in 
their actual use and occupancy, did not pass under the said railroad grant. 
Congress did not intend that this grant should reach the Osage lands, further 
than to allow the company to construct its line of road through them. 

6. Innocent Purchases.—That money has been advanced on the faith of 
the title can not be considered. The title to land is not strengthened by giving 
a mortgage upon it, nor can the fact that a mortgage has bcen given throw any 
light on the title of the mortgagor. Field, Swayne and Strong, JJ., dissenting. 


Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Mr. Justice Davis delivered the opinion of the court. 

This suit was brought by the United States to vacate certain patents 
issued to the ao for portions of the Osage ceded lands, so called, 
in Kansas. These patents was properly issued by the governor of the 
state, conformably to “ certified fiste ” furnished him by the secretary of 
the interior, if the lands embraced in the “lists” had been granted by 
Congress to the state to aid in the construction of the appellant’s rail- 
road. But the United States contend that the lands were not so granted. 
Ifsuch be the fact, it follows necessarily that the patent should be an- 
nulled, for public officers can bind the government only within the scope 
of their lawful authority. This court said, in The United States v. 
Stone, 2 Wallace, 525 “‘that patents are sometimes issued unadvis- 
edly, or by mistake, where the officer has no authority in law to grant 
them, or where another party should have received the patent; in such 
case the law will pronounce them void.”’ The cancellation of a patent 
is, however, a judicial act, and whatever may have been formerly the pre- 
vailing doctrine, it is now settled that a court of equity is better adapted 
to that purpose than a court of law, and that the United States by its 
instrumentality, can, if thereto entitled, obtain relief.—U. 8. v. Stone, 
supra. 

The act of Congress of March 3, 1863, 12 Stat., 772, is the starting 
point in this controversy. Upon it, and the treaty with the Osage 
tribe of Indians, proclaimed January 21, 1867, the appellant rests its 
claim of title to the lands covered by the patents. It is, therefore, of 

rimary importance to ascertain the scope and meaning of* that act. 

he parties differ radically in their interpretation of it. 

The United States maintain that it does not dispose of the Osage lands, 
and that it was not intended to do so. On the contrary, the appellant 
insists that the grant did not operate upon any particular lands until the 
line of its road was located, when it took effect upon these lands, as the 
Osage title had been then extinguished, and they had become, in the 
proper sense of the term, public lands. This difference would seem to 
imply obscurity in the act, but be this as it may, the rules which govern 
in the interpretation of legislative grants are so well settled by this court 
that they hardly need be reasserted. They apply as well to grants of 
lands to states to aid in building railroads, as to grants of special privi- 
leges to private corporations. In both cases the legislature, prompted 
by the supposed wants of the public, confers on others the means of 
securing an object which it is desirous of promoting, but is unwilling 
directly to undertake. 

The main question in The Dubuque and Pacific Railroad Company v. 
Litchfield 23 Howard, 66, was whether a grant to the territory of 
Iowa, to aid in the improvement of the navigation of the Des Moines 
river, extended to lands above the Raccoon fork, or was confined to 
those below it. The court in deciding it, say: ‘All grants of this de- 
scription are strictly construed against the grantee; nothing passes but 
what is conveyed in clear and explicit language ; and as the rights here 
claimed are derived entirely from the act of Congress, the donation 
stands on the same footing of a grant by the public to a private com- 

any, the terms of which must be plainly expressed in the statute, and, 
if not thus expressed, they can not be implied.” This grant, like that to 
Iowa, was made for the purpose of aiding a work of internal improve- 
ment, and does not extend beyond the meaning and intent expressed in 
it. It should be neither enlarged by ingenious reasoning, nor dimin- 
ished by strained construction. The construction must be reasonable, 
and such as will give effect to the intention of Congress. This is to be 
ascertained from the terms employed, the situation of the parties and 
the nature of the grant. If these terms are plain and unambiguous, 
there can be no difficulty in interpreting the act, but if they admit of 
different meanings, the one of extension, and the other of limitation, 
they must be accepted in the sense most favorable to thé grantor. And 
if a right be asserted against the government, it must be so clearly de- 
fined that there can be no question of the purpose of Congress to con- 
fer it. In other words, a is not given expressly, or by necessary 
implication, is withheld. Dubuque and Pacific Railroad Company Vv. 
Litchfield, supra; Rice v. Railroad Co., 1 Black, 380; Charles River 
Bridge v. Warren Bridge, 11 Peters, 120. Applying: these rules to this 
controversy, there does not seem to be any itfculty in deciding it. 
Whatever is included in the exception is excluded from the grant, and 
it therefore becomes important to ascertain what was excepted in order 
to determine what was granted. But if there was no exception, and the 
proviso was omitted, the language used in the body of the act cannot be 
construed to include the Osago lands. 

It creates a present interest, and does not indicate a purpose to give 
in future. ‘‘ There be and is hereby granted ”’ are words of absolute dona- 
tion and import a grant in presenti. This court has held that they can 
have no other meaning, and the land Cena, on this interpretation 

previous similar grants. R. 


of them, has uniformly administered al 
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Co. v. Smith, 9 Wallace, 95; Schulenberg v. Harriman, 21 Id. 60; 1 | though it might 


Lester, 513; 8 Opinions, 257; 11 Id. 47. They vest a present title 
in the state of Kansas, though a survey and a location are necessary to 
give precision to it, and attach it to any particular tract. After the 
ocation of the road, the grant becomes certain, and by relation has the 
same effect upon the selected parcels as if they had been specifically 
named at the date of the act. In other words, the grant was a float until 
the line of the road should be definitely fixed. But did Congress 
intend that it should reach the Osage lands? It is in general terms 
which neither include nor exclude any particluar lands. It is of every 
alternate section designated by odd numbers, within certain defined 
limits, but without the consent of the Indians there can be no entry on 
their reservation for the purpose of surveying it. Only the public lands 
owned absolutely by the United States are subject to survey and division 
into sections, and to these lands this grant is applicable. It embraces 
such as could be sold and enjoyed, and not those which the Indians pur- 
suant to treaty stipulations, were left free to occupy. Rice v. Railroad 
Co., 1 Black, 358. Since the land system was inaugurated, it has been 
the settled policy of the government to sell the public lands at a small 
cost to individuals, and for the last twenty-five years to grant them to 
states in large tracts to aid in various works of internal improvement. 
But these grants have always been recognized as attaching only to so 
much of the public domain as was subject to sale or other disposal, 
although the roads of many subsidized companies pass through Indian 
reservations. 

And such grants could be treated in no other way, for Congress can 
not be supposed to have thereby intended to include lands previously 
appropriated to another purpose, unless there be an express declaration 
to that effect. A special exception of them was not necessary, because 
the policy which dictated the grants confined them to lands which Con- 
gress could rightfully bestow, without disturbing existing relations, and 
producing vexatious conflicts. The legislation which reserved them for 
any purpose excluded them from disposal in the manner that the public 
lands are usually disposed of, and this act discloses no intention to change 
the long-continued practice with respect to lands set apart for the use of 
the government or of the Indians. As the attempted transfer of any part 
of an Indian reservation, secured by treaty, would also involve a gross 
breach of the public faith, the presumption is conclusive that Congress 
never meant to grant it. 

“A thing which is within the letter of the statute is not within the 
statute unless it be within the intention of the makers.” 1 Bacon Abr. 
247. The treaty of 1825 secured to the Osages the possession and use of 
their lands ‘so long as they may choose to occupy the same,” and this 
treaty was only the substitute for one of an earlier date with equal guar- 
antees. 

As long ago as The Cherokee Nation v. Georgia, 5 Peters, 1, this court 
said that “the Indians are acknowledged to have the unquestionable 
right to the lands they occupy until that right shall be extinguished by a 
voluntary cession to the government;” and recently (U. S. v. Cook, 
19 Wallace, 591-3), this right of occupancy has been held to be us 
sacred as the title of the United States to the fee. Unless the Indians 
were deprived of the power of alienation, it is easy to see that they 
could not peaceably enjoy their possessions with a superior race con- 
stantly encroaching on their frontier. With the ultimate fee vested in 
the United States, coupled with the sole right to buy that right in case 
the Indians were willing to sell, they were safe against intrusion if the 
government discharged its duty to a mga people. And this it has 
indicated a willingness to do, for in 1834 an act was passed (4 Stats., 729, 
sec. 11) prohibiting, with heavy penalties, a settlement on the lands of 
an Indian tribe, or even an attempt to survey them. This perpetual 
right of occupancy, with the correlative obligation of the government to 
enforce it, negatives the idea that Congress, even in the absence of any 

itive stipulation to protect the Indians, intended to grant their lands 

a railroad company, either absolutely or cum onere. For all practical 
purposes, the Osages owned the lands, as the actual eat of possession ; 
the only thing they deemed of value was secured to them by the treaty 
of June 2, 1825, until they should elect to surrender it to the United 
States. In the free exercise of their choice they might occupy their 
lands forever, and whatever changed this condition, or interfered with 
it, violated the guarantees under which they had lived since that date. 
The United States have frequently extinguished the Indian title to make 
room for civilized men, the pioneers of the wilderness, but they never 
engaged in advance to do it, nor was constraint, in theory at least, placed 
upon the Indians to bring about their acts of cession. This grant, how- 
ever, if it took effect on the Osage lands, carried with it the obligation to 
extinguish the Indian right. This will be conceded, if a complete title 
to them were granted, but it is equally true, if only the fee subject to 
that right passed tothe grantee. It would be idle to grant what could be 
of no avail, unless something be done which the grantee is forbidden to 
do, but which the grantor has power to accomplish. And this applies 
with peculiar force to a grant like this, intended to be of immediate 
practical benefit to the grantee. The lands were expected to be used in 
the construction of the road as it progressed, but no one would buy 
them, or even loan money upon them, so long as the Indian right of 
occupancy attached to them. The grantee was not at liberty to nego- 
tiate with the Indians at all, but the United States might by treaty put 
an end to that right. As Congress can not be supposed to do a vain 
thing, the present grant of the fee would be an assurance to the grantee 
that the full title should be eventually enjoyed. This should be in effect 
a transfer of the possessory right of the Indians before acquiring it,—a 
poor way of observing the treaty of 1825. How could they treat on an 
sonality” with the United States under such circumstances? They would 


constrained to sell, as the United States were obliged to buy. Al- 





sores that the sale was voluntary, it would, in fact, 
be compulsory. Will the court, in the absence of words of unmistak- 
ble import, presume that Congress intended to do an act so injurious to 
the Indians? The statute does not evince such a purpose, and yet it is 
not difficult to express it. If Congress really meant that this grant 
should take effect in the Osage country, on the surrender of the Indian 
title, it would have so declared. It is true the route of the road, as de- 
fined by the act, passed through that country, but many other roads, 
aided by similar grants, ran through Indian reservations, and in no case, 
before this, has land, included in them, been recognized as falling within 
any grant, whether the Indian right was extinguished before or after the 
detinite location of the road. And if Congress intended this grant to 
have a different effect, it would at least have Sige an- adequate in- 
demnity to the Osages for their surrender of that right, and sanctioned 
a delay in locating the road until their consent should be declared. In- 
stead of this, the act leaves them unprotected, and contemplates that the 
road shall be finished as soon as practicable. This is inconsistent with 
a purpose to subject their land to this grant, for they had not proposed 
to relinquish their possession, nor had the President encouraged them 
to do so. In the face of this, it is hard to believe that Congress meant 
to hold out inducements to the company to delay fixing the route of 
their road, until a contingency had happened which the act did not con- 
template. Besides the improbability that Congress would offer a pre- 
mium for delay, in making a railroad, it was bound by every considera- 
tion affecting the condition of the Indians to retain their lands within 
its own control. But it is said that the general appropriation bill for 
the Indians became a law the same day as the act under consideration, 
and that it authorized the President to enter into negotiations with the 
Kansas Indians for the extinction of their title and their removal from 
the state. This is true, but it does not prove that Congress, in making 
this grant, had in view the extinction of the title for the benefit of the 
grantee, or for any other purpose. If any ste contemplated at that 
time any such thing, it would have spoken directly, as it did in the Pa- 
cific railroad act, and not in an indirect way near the end of one of the 
general appropriation bills. The Congress that made this grant made 
one eight months before to aid in the construction of a railroad from 
the Missouri river to the Pacific ocean, and of other roads connecting 
therewith, in which it agreed to extinguish as rapidly as possible the 
Indian title for the benefit of the companies. It was necessary to do 
this because the roads ran through territory occupied by tribes of wild 
Indians ; but this road passed through a reservation, secured by treaty, 
and occupied by Indians at least partially civilized. To subject it to 
grant was wrong, and as no mention was made of it in the act, there is no 
reason to suppose that Congress, in —- the grant, contemplated the 
extinction of the Indian title at all. Besides, the provision in the ap- 
propriation act did not look to the extinction of this title for railroad 
purposes. The avowed object was to remove the Indians from the state 
to the Indian territory south of it. If any ulterior hidden purpose was 
to be thereby subserved, Congress is not responsible for it, nor can it 
affect this case. _The language used is to be taken as expressing the in- 
tention of Congress, and the large inference attempted to be drawn 
from it is not authorized. It does not follow, because Congress was 
willing to yg negotiations with the Indians for the purpose of remov- 
ing them, that it also contemplated obtaining their title in order to sub- 
ject it to this grant. The policy of removal—a favorite one with the 
government, and always promoted by it—looked to the extinguishment 
of the Indian title for the general good, and not for the special benefit 
of any particular interest. It might well be that the same Congress 
which made this grant, should, in another act, sanction a negotiation 
with a view to removing them as a disturbing element from Kansas and 
to procuring their lands for settlement. But the two laws have no neces- 
sary connection with each other, because they happen to be approved 
on the third of March. The laws approved by the President that day 
occupy one hundred pages of the 12th volume of the statutes. 

We are not without authority that the general words of this grant do 
not include an Indian reservation. In Wilcox v. Jackson, 13 Peters, 
498, the President, by proclamation, had ordered the sale of certain 
lands, without excepting therefrom a military reservation included 
within their boundaries. The proclamation was based on an act of 
Congress supposed to authorize the sale of these lands, but the court 
held that the act did not apply to the case, and then say: ‘‘ We go fur- 
thur and say, that whenever a tract of land shall have been once legally 
appropriated to any pe nage from that moment the land thus appropri- 
ated becomes severed from the mass of public lands, and that no subse- 
quent law, proclamation, or sale would be construed to embrace or 
operate upon it, although no reservation were made of it.’’ It may be 
said that it was not necessary for the court in deciding the case to pass 
upon this question, but, however this may be, the principle asserted is 
sound and reasonable. and we adopt it as a rule of construction. And 
the Supreme Courts of Wisconsin and Texas, in cases where the poin* 
was necessarily involved, have also adopted it. State v. Delesdenier, 
7 Texas, 76; Spaulding v. Martin, 11 Wisconsin, 274. It applies with 
more force to Indian than to military reservations. The latter are the 
absolute property of the government. In an Indian reservation other 
rights are vested. Congress can not be supposed to grant them by a 
subsequent law, general in its terms. Specific language, leaving no 
room for doubt as to the legislative will, is required for such a purpose. 

But this case does not rest alone on the general words of description 
in the act, for the Osage lands are expressly excepted from the grant by 
force of the following proviso: ‘“‘That any and all lands heretofore 
reserved to the United States, by any act of Congress, or in any other 
pwn | competent authority, for the purpose of aiding in any object 
of internal improvement, or for any other purpose whatsoever, be, and the 
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same are hereby reserved to the United States from the operation of 
this act, except so far as it may be found necessary to locate the routes 
of said road and branches through such reserved lands; in which case 
the right of way only shall be granted, subject to the approval of the 
President of the United States.” In construing a public grant, as we 
have seen, the intention of the grantor, gathered from the whole and 
every part of it must prevail. No rule requires a proviso to be construed 
differently from the grant itself. Both are to be construed alike; but 
if, on examination, there are doubts about that intention, or the extent 
of the grant, the government is to receive the benefit of them. This 
proviso, however, has no doubtful meaning. Attached in substantially 
the same form to all railroad land grants since 1850, it was employed to 
make plainer the purpose of Congress to exclude from their operation 
lands which, by reason of prior appropriation, ought to be withheld. 
They were not in a condition to = granted, and for this reason were 
excepted from the category of lands to be donated to a state to aid it in 


building railroads. And it would be strange, indeed, in a land-grant 
act, if Congress meant to give away property which a just and wise pol- 


icy had devoted to other uses. There were lands in Indian occupancy 
along the lines of many of the projected roads, and to such alone 
could the proviso to this particular grant apply, for there were no 
military reservations which the railroad of the appellant could pene- 


That lands dedicated to the use of the Indians should, upon every 
principle of natural right, be carefully guarded by the government and 
saved from a possible grant, is a proposition which will command uni- 
versal assent. And what ought to be done, has been done. The pro- 
viso was not necessary to do it, but it serves to fix more definitely what 
is granted by what is excepted. All lands which had been “ heretofore 
reserved,”’ that is, reserved before the passage of the act, by competent 
authority, for any purpose, are excepted by the proviso. This language 
is broad and comprehensive. It unquestionably covers the Osage lands. 
They had been reserved by treaty before the act of 1863 was passed. It 
is said, hawever, that having been reserved, not ‘‘ to the United States,” 
but to the Osages, they are, therefore, not included within the terms of 
the proviso. This position is inadmissible. It would leave the proviso 
without effect, as there is nothing but Indian reservations on which it 
can act. And that it was intended to apply to them is evident enough, 
because all the reservations through which this road was to pass were 
Indian. This fact was recognized, and the right of way granted through 
them, subject to the approval of the President. There was no mode of 
obtaining that right except through his negotiations with the Indians, 
and he secured it in season for the operations of the company. Besides, 
there were no other lands over which he could exercise any authority to 
obtain that right. And why grant it by words vesting its immediate 
enjoyment, unless it was contemplated that the roads would be con- 
structed during the existence of the reservations? But the verbal criti- 
cism, that the Osage lands were not, within the meaning of this proviso, 
reserved “to the United States,” is unsound. The treaty, the joint 

_ work of the United States and the Indians, reserved them as much to 
one as the other of the contracting parties. Both were interested therein 
and had title thereto. In one sense, the lands were reserved to the In- 
dians, but in another and broader sense, to the United States, for the use 
of the Indians. 

Every tract set apart for some special use is reserved to the govern- 
ment, to enable it to enforce that use. And there is no difference, in 
this respect, whether it be appropriated for Indian occupancy or for 
other purposes. There is an equal obligation resting on the government 
to see that neither class of reservations is diverted from the uses to which 
it was assigned. Out of a vast tract of land ceded by the Osages, a cer- 
tain portion was retained for their occupancy and exclusive use, so long 
as they chose to possess it. The government covenanted with them that 
they should not be disturbed, except with their voluntary consent, first 
obtained, and a grant of these lands would be such a manifest breach of 
this covenant, that Congress, in order to leave no room for doubt, spec- 
ially excepted them by means of the proviso. - A construction which 
would limit it to lands set apart for military posts and the like, and deny 
its application to lands appropriated for Indian occupation, is more sub- 
tle rsa sound. This proviso, or rather one couched in the same lan- | 
guage, has been the subject of consideration by this court, and has re- 
ceived a liberal, instead of the technical and narrow construction claimed 
for it by the appellant. Wolcott v. Des Moines Navigation Co., 5 Wal- 
lace, 681, was a controversy concerning the effect of two grants. The 
latter, it was conceded, covered the lands in dispute, unless excluded b 
the proviso. The court, in construing it, held that they were excluded, 
although they had not been reserved ‘ to the United States.”” They had 
been, in fact, granted by the United States to the state of Iowa. This 
decision was reaffirmed in Williams v. Baker, 17 Id. 144. 

The scope and effect of the act of 1863 can not, in our opinion, be 
mistaken. The different parts harmonize with each other and present 





as an entirety, in clear light, the scheme proposed by Congress to aid the 
state of Kansas. She needed railroads to develop her resources, and 
Congress was willing to aid her to build them, so far as a grant of a part 
of the national domain, in a condition at the time to be sold or granted, 
could accomplish the object. A grant was accordingly made of alter- 
nate sections of the ubhic lands, within ten miles on each side of the 
contemplated roads, but they could not be identified until the lines of 
the roads were established on the ground. In the early days of the land- 
nt system, lands supposed to be affected by a grant were, as soon as 
it was made, if not in advance of it, withdrawn from market. But ex- 
perience proved that this proceeding retarded the settlement of the coun- 
try, and the practice was, at the date of this act, not to withdraw them , 
until the was actually located. In this way the ordinary working 


of the land system was not disturbed. Private entries, pre-emption and 
homestead settlements, and reservations for special uses, continued 
within the supposed limits of the grant, the same as if it had not been 
made. But they ceased when the routes of the roads were definitely 
fixed, and if it then appeared that a part of the lands within those lim- 
its had been either pes at private entry, taken up by pre-emptors, or 
reserved by the United States, an equivalent was provided. The com- 
panies were allowed to select, under the direction of the secretary of 
the interior, in lieu of the lands disposed of in either of these ways, an 
equal number of odd sections from the public lands nearest to the 
granted sections, and within twenty miles of the line of the road. Hay- 
ing thus granted lands in place and by way of indemnity, Congress 
deemed it wise to declare, what the act already implied, that lands other- 
wise appropriated when the act was passed, were not subject to it. 

The grant itself was in presenti, and covered all the odd sections 
which should appear, on the location of the road, to have been within 
the grant when it was made. The right to them did not depend on such 
location, but attached at once on the making of the grant. It is true 
they could not be identified until the lines of the road were marked out 
on the ground, but as soon as this was done it was easy to find out what 
lands were granted. And if the company did not obtain all the lands 
within the original limits, by reason of the power of sale or reservation 
retained by the United States, they were to be compensated by an equal 
amount of substituted lands. These could not be selected within those 
limits on any contingency, and the attempt to give this effect to the in- 
demnity clause, receives no ne: iety either in the scheme of the act, or 
in anything that has been urged by counsel. It would be strange, in- 
deed, if Congress, without saying so, intended the clause to perform the 
office of making a new grant within the ten-mile limits, or enlarging the 
one already made. This would imply that Congress meant to buy out 
the Indian title for the benefit of the companies, and thus defeat the 
policy of the act of 1837, (5 Stats. 135), which contemplates the sale of 
all Indian lands ceded to the government. It would imply, also, that 
Congress meant that the companies, instead of building the roads as soon 
as practicable, should profit by delay. Surely these implications can not 
be indulged in such a grant, unless its language leaves no other alterna- 
tive. Instead of this, the words employed show clearly that the only 
purpose of that clause is to give lands outside of the ten-mile limits for 
those lost inside by the action of the government in keeping the land 
offices open between the date of the granting act and the location of the 
road. This construction gives effect to every part of the act, and makes 
each part consistent with the other. But even if the clause were suscep- 
tible of a different and more extended meaning, it is still subject to, and 
limited by, the proviso, which operates at once, and excludes from the 
grant all lands then reserved, and not simply those found to be reserved 
when the lines of the road were definitely fixed. This contingency had 
been provided for in the clause, and if the proviso did not take effect un- 
til this time, it would be wholly unnecessary. And if the Osage lands 
are within the terms of the proviso, as we hold they are, then they are 
absolutely and unconditionally excepted from the grant, and it makes no 
difference whether or not they have since that time become a part of the 
public lands of the country. 

But the appellant claims that the lands in question were subjected to 
this grant by virtue of the senate amendment to the Osage treaty, made 
in 1865, and ratified in 1867. If this amendment has the effect attributed 
to it, it was certainly proposed on grounds entirely foreign to the treaty, 
and inconsistent with its purposes. Neither party to it contemplated 
the advancement of private interests. The United States had not made 
an absolute or contingent grant of the lands, and there was, manifestly, 
no reason why the Osages should bestow a gratuity on the appellant. 
But the treaty itself, as originally framed, is a disclaimer by them of 
such an intention. Whatever they did give was limited to persons from 
whom they had received valuable services, and they so stated expressly. 
Contessed poverty, and the desire to improve their condition, as their 
annuities had ceased, induced them to negotiate the treaty. They had 
more land than they needed, but were without money. And the United 
States, in pursuance of a long-settled policy, were solicitous to lessen 
the territory of the Indians whenever suitable opportunity offered, in 
order to open their lands to settlement. Induced by these considerations, 
the parties concluded a treaty, which was submitted to the senate for its 
approval. By the first article the Osages ceded to the United States a 
large and valuable part of their possessions on certain conditions to be 
performed by the United States. They were required to survey and 
sell it on the most advantageous terms for cash, in conformity with the 
system then in operation for surveying and selling the public lands, 
with the modification that neither pre-emption claims nor homestead 
settlements were to be recognized. And the proceeds of these sales, 
after deducting enough to repay large advances and expenses, were to 
be placed in the treasury to the credit of the “ civilization fund,” for 
the benefit of the Indian tribes throughout the country. 

The fund arising from the sale of the lands ceded by the second article 
was for the exclusive benefit of the Osages, but the relation of the United 
States to the property in each case is the same. And it can make nodif- 


| ference that the trust in one is specifically declared, and in the other is to 


be ascertained from the general scope of the language. It is an ele- 
mentary principle that no particular form of words is necessary to create 
a trust. * neither case is the government a beneficiary. In both the 
money is to be applied to promote the well-being of the Indians, an 
object which it has been the favorite policy of Congress to promote. 
Neither of the contracting parties ap a 9 that any part of the 
lands was to be used to aid in building a railroad. And it is manifest 
that the treaty can not be carried into effect, nor the trusts in connection 
with it executed, if the appellant takes any of the lands. As the act of 
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1863 does not grant them, nor the pans | in its originai shape, the en- 
quiry presents itself, what effect upon the person has the amendment 
inserted in the first article after the word “laws.” 

The provision on this subject, with the amendment in brackets, reads 
as follows; ‘“ Said lands shall be surveyed and sold under the direction 
of the secretary of the interior, on the most advantageous terms for 
cash, as public lands are surveyed and sold under existing laws [includ- 
ing any act granting lands to the state of Kansas in aid of the construc- 
tion of a railroad through said lands], but no pre-emption claim or 
homestead settlement shall be recognized.”” Interpreted by the literal 
meaning and grammatical construction of the words, this amendment 
relates to the sale and survey of the lands, and can not be extended 
further. This interpretation would relieve the case of all difficulty, and 
it was doubtless given to the amendment by the Indians when they ac- 
cepted it. But obscure as it is, and indefinite as is its meaning, it was 
intended to do more than specify other laws to be observed in surveying 
and selling tue lands. But whatever purpose it was meant to serve, it 
obviously does not, proprio vigore, make a grant. To do this, apt words 
must be introduced, but treaties, like statutes, must rest on the words 
used—“nothing adding thereto, nothing diminishing.” Im Rex v. Bar- 
rell, 12 Ad. & Ellis, 468, Patteson, Justice, said: “I see the necessity of 
not importing into statutes words which are not found there. Such a 
mode of interpretation only gives occasion to endless difficulty.” And 
courts have always treated the subject the same way when asked to 
supply words in order to give a statute a particular meaning which it 
would not bear without them. Rex v. Poor Law Com’rs, 6 Ad. & Ellis, 
7; Everett v. Wells, 2 Scott, N. C., 531; Green v. Wood, 7 Q. B. 178. 

It is urged that the amendment, if it does not make a grant, recog- 
nizes one already made. It does not say so, and we can not suppose that 
the senate intended that the Indians, by accepting it, should recognize a 
grant that had no existence. Information was, doubtless, communicated 
to that body that there were grants covering some of the ceded lands, 
which might interfere with the absolute disposal of them required by 
the treaty. If there were such grants, it was obviously proper that the 
treaty should be so modified as not to conflict with rights vested under 
them. But the senate left that question to be decided by the proper 
tribunal, and it declared, in substance and effect, that if such grants 
had been made by existing laws, they should be respected in the dispo- 
sition of the lands. On this interpretation the amendment is censistent 
with the treaty. But if that given to it by the appellant be correct, the 
treaty is practically defeated. If no such grant had been made, lands 
would be taken from the Indians and appropriated to building railroads, 
without the consent of either Congress or the Indians, for no one can 
fail to see that interested outside parties, having access to these ignorant 
persons, would explain the amendment as a harmless thing. In nego- 
tinting the treaty neither the executive department nor the Indians sup- 
posed that any grant attached to the lands, for, as we have seen, all of 
them were to be sold, and the proceeds invested. Did the senate, with 
this treaty before them, intend to charge the lands in question with a 
grant, whether it had really been made or not? If they did, they would 
not have suffered the treaty to remain in its present shape, but would 
have altered it to conform to so radical a change in its essential pro 
visions. They would at once have excepted the lands covered by the 
grant, and not directed them to be sold. Why sell a// the lands, if the 
status of a part of them is fixed absolutely by the amendment? In 
such a case, justice to the companies required that they should have the 
lands granted to them. The United States should, also, to this extent, 
be relieved of their trust. But if the words of the amendment were 
only intended to operate in the contingency that a grant had been made, 
there was no occasion to alter the treaty further than to say, as it now 
substantially does say, that the companies, if entitled to the lands, 
‘should have them. No exception could justly be taken to such a pro- 
vision. It preserved vested rights, but did not create new ones. It did 
not solve the problem whether or not a _7 had been made, but it did 
decide that the companies should get the land if there was a previous 

t therefor, and that their rights, if any they had, should not be de- 
feated or embarrassed by reason of the general terms of the treaty. It 
is argued that the Indians are not injured by a grant of a portion of 
their lands, as an enhanced value would be given to the rest, by the con- 
struction of a railroad through them. This is taking for granted what 
may or may not be true, for it does not necessarily follow, that if the 
grant was allowed, the lands would bring more than without it. Be- 
sides, the Indians can not be despoiled of any part of their inheritance 
upon such a fallacious pretence, and they chose to have a// their lands 
sold. To this the United States assented by positive stipulation. We 
do not think that it was the intention of the amendment to annul that 
stipulation or to construe statutes upon which the claim of the appellant 
depends. Its office was to protect rights that might exist, independentl 
of the treaty, but not to assert that any such rights had been conferred. 

The Thayer Act, as it is called, is inyoked, but it can have no effect 
upon this case. It was passed for the scle purpose of enabling the 
company to re-locate its road, and a false recital in it can not turn the 
authority thereby given into a grant of land or a recognition of one. 
Es ially is this so, when it expressly leaves the rights of the appellant 
to be determined by previous legislation. Besides this, these lands at 
the time were selling under a a resolution, and it can not be pre- 
sumed that the Congress of 1871 intended to change the disposition of 
them, directed by the Congress of 1869. 

It is urged that parties have loaned money on the faith that the lands 
in question were covered by the grant. 

his is a subject of regret, as is always the case when a title, on the 
strength of which money has been advanced, fails, but, it is to be hoped 
that the security taken upon the other property of the company wil. 





prove to be sufficient to satisfy the claims of the holders of its bonds. 
But whether this be so or not, it is hardly necessary to say that the title 
to land 1s not strengthened by giving a mortgage upon it, nor can the 
fact that a mortgage has been given throw any light upon the title of 
the mortgagor. 

Upon the fullest consideration we have been able to bestow upon this 
case, we are clearly of opinion that the decree below should be affirmed ; 
and it is so ordered. 


Mr. Justice Frevp, dissenting. 

I do not agree with the majority of the court in this case. In my judg- 
ment, the land in controversy passed by the grant of Congress to the 
state of Kansas, and by the patents of the state, to the defendant. In 
reliance upon the title conferred, a large portion of the money was raised 
with which the road of the company was built. I can not think that the 
legislation of Congress, and the subsequent action in conformity to it of 
the department of the interior and of the state of Kansas, deceived both 
company and creditors. 

The act of Congress appears to me to be singularly plain and free 
from obscurity. ‘* There be, and is hereby granted to the state of Kan- 
sas,”’ are the words used, for the purpose of aiding in the construction 
of a railroad and telegraph between certain places, alternate odd sec- 
tions of lands along each side of the road and its branches. These words 
were sufficiently comprehensive to pass whatever interest the United 
States possessed in the lands. If there were any limitation upon their 
operation, it lay either in the character of the property granted, as lands 
1 the occupation of Indian tribes, or in the subsequent reservations of 
the act. 

The road with which the present company is concerned was to be con- 
structed through the tract situated in the southern part of the state 
known as the Osage reservation. Upon this tract the Osage tribes of 
Indians resided under the treaty of June 2d, 1825, by which the tract 
was reserved to them so long as they might choose to occupy it. 7 Stat- 
utes, 240. The fee of the land was in the United States, with the right 
of occupation, under the treaty, in the Indians. Until this right was re- 
linquished, the occupancy could not be disturbed by any power except 
that of the United States, The only right of Indian tribes to land any- 
where within the United States, is that of occupancy. Such has been 
the uniform ruling of this court, and upon its correctness the govern- 
ment has acted from its commencement. In Fletcher v. Peck, which 
was here as long ago as 1810, it was suggested by counsel on the argu- 
ment that the power of the state of Georgia to grant did not extend to 
lands to which the Indian title had not been extinguished, but Mr. Chief 
Justice Marshall replied that the majority of the court were of opinion 
that the nature of the Indian title, which was certainly to be respected 
until legitimately extinguished, was not such as to be absolutely repug- 
nant to seizin in fee on the part of the state. 6 Cranch, p. 121 and p. 
142-3. 

In Clark v. Smith, 13 Peters, 200, decided many years afterwards, 

Mr. Justice Catron, speaking of grants made by North Carolina 
and Virginia of lands within Indian hunting grounds, said that these 
states ‘‘toa — extent paid their officers and soldiers of the revolu- 
tionary war by such grants, and extinguished the arrears due the army 
by similar means. It was one of the great resources that sustained the 
war, not only by these states, but others. The ultimate fee encumbered 
with the Indian right of occupancy was in the Crown previous to the 
revolution, and in the states of the Union afterwards, and subject to 
grant.” 
‘ And in the recent case of the United States v. Cook, where replevin 
was brought for timber cut and sold by Indians on lands reserved to 
them, the court said that the fee of the fand was in the United States, 
subject only to a right of occupancy in the Indians; that this right of 
occupancy was as sacred as that of the United States to the fee, but it 
was “only a right of occupancy,” and “ that the possession when aban- 
doned by the Indians, attaches itself to the fee without further grant.” 
19 Wallace, 593. 

It would seem, therefore, clear that there was nothing in the character 
of the land as an Indian reservation which could prevent the operation 
of the grant of Congress subject to the mght of occupancy retained by 
the Indians; so that when this right should be relinquished, the posses- 
sion would enure to the grantee. 

It is true that the United States, acting in good faith, could only ac- 
quire the relinquishment of the Indian right of” occupancy by treaty, and 
so the authors of the bill for the grant understood. The representative 
of Kansas in the senate of the United States, by whom the bill was in- 
troduced, preceded its presentation with a notice of his intention to in- 
troduce at the same time a bill for extinguishing the Indian title in’ Kan- 
sas, and the removal of the Indians beyond her borders. The two bills 
were introduced within a few days of each other, and both became a law 
on the same day. The one for the extinguishment of the Indiar. title 
was incorporated into the appropriation bill, and authorized the Presi- 
dent to enter into treaty for that purpose with the several tribes of In- 
dians then residing in the state, and for their own removal beyond its 
limits. Pursuant to this authority, a treaty was subsequently made with 
the Osage Indian tribes, and before the line of the road of the defend- 
ant company was definitely fixed, their right of occupancy to the lands 
in controversy was extinguished. 4 

I proceed to the next enqui Was there anything in the reserva- 
tions of the act which limited the operation of the general words of 

nt? There were two reservations in the act, one general and the other 
special, the latter being in the proviso. The general reservation only 
excepted from the operation of the grant lands which, at the time the 
line of the road and its branches was definitely fixed, were sold or re- 
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served, or to.which the right of pre-emption or homestead settlement 
had then attached. 

The section granted could only be ascertained when the route of the 
road was established, but as this might take years, the government did 
not in the meantime withhold the lands from settlement and sale upon any 
notion that the route might possibly pass throughornearthem. It kept 
the lands generally open to the settler or pre-emptor, and subject at all 
times to appropriation for public uses; and the object of the general 
reservation mentioned was to provide for the possible acquisition of in- 
terests in this way to lands falling within the limits of the grant. When 
they did so fall, other lands in their place were to be selected. It was 
only when the route was definitely fixed that the right of sale or settle- 
ment or reservation ended, and the title, previously floating, attached to 
the land subject to the grant. This was the construction adopted by the 
land department, and was the one which most fully fitted in with the 
general policy of the government in other cases in the disposition of the 
public lands. 

In 1856 the question arose before the department of the interior as to 
the construction of a similar provision in the act of Congress of May 
15th of that year, granting lands to the state of Iowa, and was submit- 
ted to the then Attorney-General Cushing; and he replied that the act 
contemplated that the United States should retain power to convey 
within all the possible limits of the grant, either by ordinary sale or on 
—— tion, up to the time when the lines or routes of the roud were 

efinitely fixed. Opinions Attorney-General, vol. 8, p. 246. 

Whilst the operation of the grant may, on the one hand, be thus lim- 
ited by what occurs subsequent to the act, it may, on the other hand, be 
enlarged by subsequent removal of existing impediments, such as reser- 
vations, contracts of sale, and initiatory steps for acquiring rights of pre- 
emption and homestead settlement. The question in either cuse respects 
the condition of the land at the time the line or route of the road is def- 
initely fixed. If a previous reservation, whether existing before the act, 
or made afterwards, be then relinquished, or a previous contract of sale 
or right of pre-emption or homestead settlement be then abandoned, the 
grant will, in my judgment, take the land. Such I understand to be the 
ruling of the land department; and it is difficult to perceive any reasons 
of public policy which should prevent the land in such case from pass- 
?— the grant. 

he special reservation contained in the proviso to the act in terms 
applies only to lands reserved to the United States. There have been, 
from the outset of the government, reservations of lands for public uses of 
various kinds, through which a right of way for a public highway or 
railroad might well be granted, subject to the approval of the President, 
who would see that the property was not injured. To protect lands thus 
situated, or lands reserved to the government for similar public pur- 
oses, the proviso applied. The lands now in controversy, occupied 

y the Osage Indians, were set apart to them; they were not reserved 
to the United States in any sense in which those terms can be properly 
used. 

. The treaty of 1825, under which the lands were held, distinguishes be- 
tween reservations to the Indians and reservations /o the United States, 
and speaks of both in the same article. Art 2. 

The argument of the majority of the court on this head appears to me 
to defeat itself. The proviso, it is contended, excluded from the opera- 
tion of the grant any of the lands occupied by the Indians ; it would have 
been a great breach of faith, it 1s said, to apply the grant toany of those 
lands. But at the same time it is admitted that the act contemplated a 
right of way through those lands for the road. It is difficult to preceive 
how taking the lesser quantity of the lands for a right of way, if done 
without treaty, could have been any less a breach of faith; and if done 
by treaty, the taking might as well have extended to the whole lands. 
As the Congress which made the grant also authorized the President to 
obtain an extinguishment of the right of occupancy from the Indians, it 
would seem that there ought not to be any greater reproach in providing 
for the acquisition of the lands, than in providing for the acquisition of 
the right of way. 

But aside from this consideration, if the conclusion were at all doubt- 
ful, which I do not think it is, there is a rule applicable to the construc- 
tion of provisos in a grant, which should determine the question here, 
and that is, that they must be strictly construed. In the United States 
v. Dixon, Mr. Justice Story stated that it was ‘the general rule of law, 
which has always prevailed and become consecrated almost as a maxim 
in the interpretation of statutes, that where the enacting clause is general 
in its language and objects, and a proviso is afterwards introduced, that 
proviso is construed strictly, and takes no case out of the enacting 
clause which does not fall fairly within its terms. In short, a proviso 
carves special exceptions only out of the enacting clause; and those who 
set up any such exception must establish it as being within the words as 
well as within the reason thereof.”” 15 Peters, 165. I submit confidently 
that the proviso here thus construed would not take the lands in con- 
troversy out of the enacting clause of the act. 

The proviso itself isa formula used in nearly all land grants, and 
is inserted out of abundant caution, even where there are no special 
reservations on which it can operate. But in this case there was the mil- 
itary reservation at Fort Gibson, which would have passed under the grant 
but for the proviso. 

There is, then, in my judgment, nothing in the reservations contained 
in the act which should prevent the operation of the granting words upon 
the lands within the Osage reservation. But were there any doubt 
whether the act was intended to cover these Indian lands, that doubt 
would be removed by the recognition of the grant in the treaty with the 
Indians and the subsequent legislation of Congress. The treaty was 
adopted on the 29th of September, 1865. Statutes at Large, 687, 692. 





It provided that in consideration of the sale of lands, the United States 
should pay three hundred thousand dollars, to be placed to the credit of 
the Indians, in the treasury of the United States, and should pay interest 
thereon in money, clothing, provisions and such articles of utility as the 
secretary of the interior might from time to time direct. And it de- 
clared, as originally drawn, that the lands should be surveyed and sold 
as public lands are surveyed and sold under existing laws. But when 
the treaty was under consideration by the senate, it was amended in this 

articular, so as to conform to the act granting the lands to Kansas, 

hat act provided that the alternate sections reserved from the grant, 
within ten miles of the road or its branches, should be sold at double 
the minimum price of the public lands. The amendment inserted in 
the treaty added immediately after the provision for the survey and sal 
under the existing law, the words “including any act granting lands te 
the state of Kansas in aid of the construction of a railroad through saio 
lands,’’ so that the provision required that the sale of the lands of thd 
Osage Indians should be made in. accordance with existing laws, include 
ing among them the one granting lands to Kansas. Here is a clear recog- 
nition that that act was intended to cover the Indian lands. This recog- 
nition was not limited merely to the senate, for the attention of both 
houses of Congress was called to the subject by the appropriation which 
the treaty required and Congress made. 

Again, in January, 1871, Congress passed an act authorizing the com- 
pany, for the peace of improving its route and accommodating the 
country, to re-locate any portion of its road south of the town of Thayer, 
within the limits of its grant as prescribed by the act of Congress. The 
town of Thayer was situated within the boundaries of the Osage lands. 
The act also declared that the company should not thereby—that is, by 
the re-location—change, enlarge, or diminish the land grant, and this 
declaration is held by the majority of the court to destroy the effect of 
the act as a recognition of the grant of the Indian lands. How it does 
so Iam unable to see. When it declares that the company may alter its 
road south of a particular point within the limits of its grant, the act 
does admit that the company has a grant, and that the grant lies south 
of that point; and this admission is not affected by the further declara- 
tion that the company shall not thereby change, enlarge, or diminish the 
grant. 

But I will not pursue the subject further. The conclusion reached by 
the court appears to me to work great injustice. The government of the 
United States, through one set of its officers, after mature deliberation 
and argument of counsel, has issued its certificates or lists that the lands 
in controversy were covered by the grant, and has thus encouraged the 
expenditure of millions of money in the construction of a public highway, 
by which the wilderness has been opened to civilization and settlement, 
and then, on the other hand, after the work has been done and the money 
—_—e has, with another set of officers and all the machinery of the 
judiciary, attempted to render and has succeeded in rendering utterly 
worthless the titles it aided to create and put forth upon the world. 
Such proceedings are not calculated, in my judgment, to enhance our 
ideas of the etokan with which the law is administered or of the justice 
of the government. 

Iam of opinion that the judgment should be reversed, and I am au- 
thorized to say that Mr. Justice Swayne and Mr. Justice Strong concur 
with me in this dissent. > 








No. 471. Missouri, Kansas and Texas Railway, Company v. The 
United States, : 


_Appeal from the Circuit Court of the United States for the District of 
ansas. 


Mr. Justice Davis delivered the opinion of the court. 


The decision in Leavenworth, Lawrence and Galveston Railroad 
Company v. The United States, just rendered, controls this case. Each 
company claims a grantof land within the Osage reservation. This case 
involves substantially the same questions as the other, with this differ- 
ence, that the act of 1866, under which this appellant claims, was passed 
after the senate amendment was acted upon, and was beyond the con- 
trol of the senate. > 

In any aspect of this case, the appellant can not recover. The senate 
amendment does not apply to the act of 1866, for it was adopted before 
this law was in force, and only refers to existing laws. It is true that 
the bill, which subsequently became a law, was pending in Congress 
at the time the treaty was before the senate, but if that body intended 
the amendment to affect not only existing but contemplated grants, 
language appropriate to such a purpose would have been used. And this 
remark applies to Congress also, for if it knew that the treaty, with its 

rovisions, was pes. and meant, notwithstanding this, to grant these 
ands, they would have employed words to include them, or at least take 
them out of the excepting clause of the proviso. But the effect upon this 
case is the same, whether the act of 1866 is to be treated as taking effect 
before or after the treaty became operative by the proclamation of the 
President on the 21st of January, 1867. If it took effect for all purposes on 
the day it was passed, then the Indian title even was not extinguished, as 
the treaty had not been ratified. Butif it be considered, so far as regards 
the provisions of the treaty, as in any sense taking effect after the treaty 
was ratified, then the claim of the appellant is defeated by the terms of 
the treaty appropriating the lands to other purposes. As these lands 
were set apart to be surveyed and sold for the benefit of the Indians, 
they were “otherwise appropriated” as much as they were before the 
treaty, and, consequently, within the meaning of the excepting clause in 
the act, reserved for the purposes to which they were appropriated, 

Decree affirmed, 
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Correspondence. 


COLOR OF TITLE—CONTINUITY OF POSSESSION. 
Cooper v. Ord, 60 Mo. 431, Reviewed. 


* # * x % * # # * * 

“‘ The first declaration of law given by the court asserts that the deed 
from Simpson to Parker was suflicient to give Parker color of title, if 
Parker took possession under said title; and that if Parker afterwards 
sold the same to Mrs. Hacker and transferred to her the possession, and 
Mrs. Hacker afterwards transferred the same to Mrs. Cooper and trans- 
ferred the possession to her, and she entered with the consent of Mrs. 
Hacker, then such possessions may be connected together to make up 
the statutory period of limitations, provided the possession was noto- 
tious, ete. If this declaration of law is intended to apply to the part of 
the land in actual possession, it is substantially correct ; Yut if it is in- 
tended thereby to assert that the color of title by which Parker held, 
will be sufficient of itself to give Mrs. Hacker ou; plaintiffs color of ti- 
tle, independent of any conveyance to them by which they respectively 
hold, it would be erroneous. It is true that it does not always require 
a written instrument to constitute color of title; but there must be 
some visible acts, signs, or indications, which are apparent to all, show- 
ing the extent of the boundaries of the land claimed, to amount to 
color of title.” 


ee from the opinion of the court in Cooper v. Ord, 60 Mo. 


NOTE.—There can be no question but the case of Cooper v. Ord 
was properly reversed, yet it is not altogether clear that plaintiff's first 
instruction, the substance of which is quoted by the court in the above ex- 
tract, concerning color of title and continuity of possession, afforded any 
good reason for such reversal. The entry under color of title upon a part 
of atract of land operates as a disseisin of the true owner as to the whole 
tract embraced in the deed, and is equivalent to an actual and exclusive 

ossession of the whole tract. Putnam Free Schools v. Fisher, 34 Me. 

77; Brackett v. Persons Unknown, 53 Me. 231. And the entry is refer- 
red to the color of title under which it was made, to define the bounda- 
ries of the claim and to characterize the possession. Waldren v. Tut- 
tle, 4 N. H. 371; Prescott v. Nevers, 4 Mason, C. C. 826; Fugate, el al. 
v. Pierce, 49 Mo. 447. And thereby the true owner has actual or con- 
structive notice of the character of the disseisor’s possession and the ex- 
tent of his claim. Crispen v. Hannovan, 50 Mo. 544. When one is in 
possession of land, claiming title thereto under and pursuant to a state 
of facts which of themselves show the character and extent of his claim, 
such facts ‘orm sufficiently the office of color of title. Bell v. Long- 
worth, 6 Ind. 273; Vancleve v. Milliken, 13 Ind. 105. And this doctrine 
was fully approved by the Supreme Court of Missouri, in Raunels v. 
Raunels, et al., 52 Mo. 118. 

Continuity is undoubtedly an essential requisite to constitute an ad- 
verse possession, and there must be such a privity between the various 
occupants that their several possessions may be referred to one and the 
same entry. Angell on Lim. 33 413, 414. Whenever the character of 
the transactions is sufficient to establish privity between the various oc- 
cupants, their possession may be connected. No writing is necessary if 
it appears that the holding is continuous and under the same entry. Cris- 
pen v. Hannovan, supra. And in the case just cited, Judge Bliss said, 
“The doctrine of privity of possession under the statute of limitations, 
is ordinarily applied to those who hold and have held actual possession, 
but it applies as well to constructive possession under color of title.” 
The possession need not be continued by the same person; but when 
held by different persons, it must be shown that there was privity be- 
tween them. Doswell v. De La Lanza, 20 How. 29. And it need not 
be transferred by deed. Menkens v. Blumenthal, 27 Mo. 203; Ridge- 
way v. Holliday, et al., 59 Mo. 453. When one occupant enters after 
another, it must be with the consent of his predecessor, indicated by con- 
tract, or by an act of law passing the possession from one to another. 
Chouquette v. Barada, 21 Mo. 336; Shaw v. Nicholas, 30 Mo. 110; 
Johnson v. Nash, 15 Texas, 419. If each new possessor is substan- 
tially connected with his predecessor, it is sufficient. Overfield v. 
Christie, 7 Serg. & R. 177. One entering under a parol sale by a former 
occupant, may tack the adverse possession of such occupant to his own. 
Cunningham v. Patton, 6 Barr. S55. The lien succeeds to the posses- 
sion and color of title of the ancestor, and then possession may be tacked. 
And in a case where the son-in-law sought to tack the adverse possession 
of his wife’s father to his own, it was held that by reason of the mar- 
riage, such privity existed as would authorize their possessions to be 
tacked. City of St. Louis v. Gorman, 29 Mo. 604. Continuity of pos- 
session may be effected by any conveyance, agreement or understandin 
that has for its object a transfer of the possession, and is accompanie 
by a transfer of ssion in fact. Smith, e¢ al. v. Chapin, 31 Conn. 

; Fanning v. Wilcox, 3 Day, 258. And it will not be broken by the 
transfer of the premises without deed or other writing. Ridgeway v. 
Holliday, e¢ al., 59 Mo. 453. Ranuels v. Raunels, e¢ al., 52 Mo. 108, is 
a case in privity. Raunels entered on the land under his deed, had it sur- 
veyed, and built a house. The possession thus begun was transferred 
by gift to his sister, and her possession was co-extensive with the broth- 
er’s deed, which was the color of title under which she held. In each 
case actual possession of a part was taken under a deed for the entire 
tract claimed. In one case the possession was transferred by a parol 
gift, in the other by a parol sale. It may be that each went into posses- 
sion under a state of facts which would constitute color of title, yet it 
seems to me that it would be more in harmony with the current of au- 
thorities upon these questions, if the court would allow each occupant 
to avail himself of the color of title of his predecessor, where privity is 





established by evidence of a parol gift or sale. Whatever may have 

been the errors presented by the record in this case, the giving of plaint- 

iffs’ first instruction certainly was not one of them. W. 
JEFFERSON Ciry, June 5th, 1876. 


THE BATES COUNTY BOND CASE. 
Sepaia, Mo. June 12, 1876. 


Eprrors CentraL Law Journal :—In your editorial notice of Harsh- 
man v. Bates County, and also in section 1 of syllabus of the cases, this 
important decision is construed as deciding that the bonds issued under 
the “township aid act”’ of 1868 were void, because “the act authorized 
what the constitution positively prohibited; and was therefore uncon- 
stitutional,’’ ete. 

This case certainly decides that the act was unconstitutional so far as 
it authorized two-thirds of the qualified voters voting to subscribe bonds 
in aid of a railroad. But does it decide more? Is everything done un- 
der the act of 1868 void, because of these few words toomany? The 
petition in this case alleged only that the subscription was made by two- 
thirds of the qualified voters voting. The court notice this, and say this 
“does not satisfy the demands of the constitution.” Suppose, then, the 
petition had alleged the subscription under the act of 1868, but had also 
set out that it was authorized by two-thirds of the voters of the township. 
This being the fact, and “ conforming to the requirements of the consti- 
tution,” as well as being the intention and act of two-thirds of those le- 
gally qualified to make the subscription, would it be defeated because 
the act contained a clause in conflict with the organic law? The plain 
inference from the language of the court seems to be, that if the peti- 
tion had alleged that the subscription was made by two-thirds of all the 

ualified voters of the township, and the facts have sustained the allega- 
tion, the decision (except for the second point in the case), would have 
held the bonds valid. if this distinction is well taken, it is an import- 
ant one. 

It is also suggested that the cases of State errel. Bassett v. St. Jo- 
sept, 37 Mo., and State v. Binder, 38 Mo., decide that two-thirds of the 
qualified-voters voting, are two-thirds of the qualified voters, in the mean- 
ing of the constitution, and that the rule that the construction of state 
constitutions and state laws given by the supreme court of the state will 
be followed by the Supreme Court of the United States may yet lead 
to a modification, or the overruling of this case of Harshman v. Bates 
County. While this case seems to hold as is claimed, the question of its 
constitutionality was not raised, nor was the language of the act of De- 
cember 19th, 1865, the same as the act of 1868. The language of the 
act before the supreme court in Bassett v. St. Joe., was within the re- 
quirements of the constitution; but the facts alleged were the same sub- 
stantially as in the Bates County case, and it further appeared that two- 
thirds of the qualified voters voting were two-thirds of all the qualified 
voters. This, therefore, was a very different case, and one not requiring 
the opinion of the court on the question decided in the Bates County 


case. 
In the State v. Binder, Judge Holmes rather loosely refers to the St. 
Joe case, (also his own opinion) as deciding that two-thirds those vot- 
ing are two-thirds the qualified voters ; hut in this case the point really 
decided was that in the absence of any evidence to the contrary, it will be 
presumed that two-thirds those voting are two-thirds of all the qualified 
voters. This then contradicts his own statement of the case in 37 Mo., 
and suggests the inevitable inference, that if the contrary does appear, 
the case will be exactly the reverse. . Houston. 








Notes of Recent Decisions. 
Removal of Causes—Acts of Congress—Practice.— Kaufman 
v. McNutt, et al., Superior Court of Cincinnati, 1 Cinn. Law Bulletin, 
94. Opinion by Taple, J. 1. Article 3, sect. 2, of the federal constitu- 
tion, expressly extends the judicial power of the United States to all 
cases in law or in equity arising between citizens of different states, and 
while this provision of the constitution can not execute itself, but re- 
quires congressional legislation to enable such litigants to obtain the ben- 
efit of the provision, yet, when such legislation has been had, the right 
of any onab litigant to avail himself of it is an expressly granted con- 
stitutional right of such person. After such legislation, it is simply the 
duty of all courts, state and federal, called upon to determine the exist- 
ence of such right and the question of its exercise, to ascertain the pro- 
visions of such legislation, to construe them fairly, and to obey and 
enforce them, treating with indifference all considerations of the desirable- 
ness of retaining or acquiring jurisdiction of the parties and the cause. 
2. The act of March 3, 1875, 18 U.S. Stats. at L., chap. 137, p. 470, 
providing for the removal to the United States Circuit Court of causes 
brought and pending in a state court, between citizens of different states, 
repeals the 12 section of the act of September 24, 1789, 1 Stat. at L. 73, 
and the act of March 2, 1867, 14 Stats. at L. 588, both of which were re- 
enacted by the Revised Statutes of 1874, p. 113; and for the classes of 
cases to which these statutes relate, the act of 1875 takes the place of 
all preceding statutes upon the subject. 8. Where no application for 
removal had been made under such statutes, prior to March 3, 1875, the 
right‘of removal under such acts was waived; but the act of 1875 created 
and gave an original independent right of removal in all such cases pend- 


ing at its passage, or such as might thereafter be brought, if the proper - 


steps should be taken to obtain such removal at or during the first term 
thereafter, at which a trial could be had, and before a trial. 4. When, be- 
fore the passage of the act of 1875, a cause had been, and was thereafter, 
pending upon a motion for a new trial, which was overruled, and judg- 
ment rendered, and upon error to reverse such judgment, which judgment 
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was finally reversed, and the cause remanded for re-trial about one year 
after the passage of the act of 1875, and a petition was, at the time the 
cause was so remanded, and before its re-trial, filed for its removal to the 
Circuit Court of the United States, and all the requirements of the act 
of 1875 complied with, by the party seeking such removal, Held, that 
such ae for removal should be granted. 5. While such appli- 
cation has been pending, the first day of the next succeeding term of 
the United States Circuit Court has passed: Held, that it was the par- 
ty’s duty to file a transcript in the court before, or on, the first day of 
such term of such Selbcell cout. next following such application, irre- 
— of what may have been done in the state court wees such ap- 
plication; and that before granting it, the state court should be satisfied 
that such transcript, etc., has been properly filed in the circuit court. If 
that has not been done, the party will have waived the right of removal, 
and have elected to try his cause in the state court. 


Removal of Causes —Petition for, When Entertained. — 
Chandler v. Coe, Supreme Court of New Hampshire, 56 N. H. 184. 
Opinion by Foster, C. J. In accordance with the provisions of the Re- 
vised Statutes of the United States, enacted June 22, 1874, and the sub- 
sequent act of Congress of March 3, 1875, a cause will not be removed 
from a state court to the Circuit Court of the United States, unless the 
removal be filed in the state court before or at the term at which said 
cause could first be tried, and before the first trial thereof. Such peti- 
tion will not, therefore, be entertained, when filed in the state court af- 
ter a verdict in the cause has been rendered, notwithstanding the verdict 
may have been set aside for error and a new trial ordered. This case 
depends upon the provisions of the Revised Statutes of the United 
States, enacted June 22,1874,and the subsequent act of Congress of March 
38,1875, and not upon the provisions of the acts of 1866 or 1867, which were 
repealed by the enactment of the Revised Statutes. The whole question is 
whether the defendant is entitled under the federal statutes, to have the 
cause removed, after one trial upon its merits, before a second trial 
which had been ordered for error in the previous trial. By the terms of 
the United States Revised Statutes, ch. 7, sec. 639, the petition for re- 
moval must be filed “before the trial or final hearing of the suit.”’ In 
Whittier v. Hartford Ins. Co., 55 N. H. 141, Smith, J., the other judges 
concurring, expressed his interpretation of the language used in the 
statute, as meaning, not before the final trial or Gaal heating, but before 
any trial or any final hearing of the suit. In that case the petition for 
removal was made after a trial and judgment, unreversed by the proceed- 
ingsin review; but the distinction between that case and the present is 
one without substantial difference. In this case, as in that, the defend- 
ant, the verdict against him having been set aside, was as much entitled 
to demand a new trial, ‘as in the former case the party was entitled to 
demand it under the statute granting a right of review. In both cases 
there was one trial of the cause upon its merits before application for 
removal, and in neither case was that one trial a final trial. In Whittier 
v. Insurance Co., the petition for removal was denied. In Galpin v. 

_ Critchlow, 18 Am. Law Reg. N. 8. 137, (probably to be published in 114 
Mass.), it was decided that an action can not be removed from a state 
court into the Circuit Court of the United States under the act of Con- 
gress of 1867, after a trial on the merits, although such trial has resulted 
in a disagreement of the jury. ‘It will be borne in mind that the terms 
used in the act of 1866 are ‘before the trial or final hearing ;’ those em- 
ployed in the act of 1867 are ‘before the final hearing or trial.’. In Gal- 
pin v. Critchlow, Mr. Chief Justice Gray does not eontend that these 
terms are not equivalent. They are, in fact, whatever may have been 
the intention of the legislators, mere transpositions in the two several 
acts. And, regarding the words under consideration as practically syn- 
onymous, the learned chief justice infers that the act of 1866, and 1867 
likewise, ‘has regard to suits in equity as well as at law,’ because it en- 
larges the right of removal under the act of 1789, which was ‘ at any 
time before trial,’. by conferring the right in suits brought ‘for the pur- 
om of restraining or enjoining’ the defendant. In the act of 1866, ch. 

88, we find for the first time, if I am not mistaken, the words ‘ or final 
hearing of the cause,’ added to the words ‘at any time before the trial.’ 
‘Trial,’ says Mr. Chief Justice Gray, ‘ appropriately designates a trial 
by the jury of an issue which will determine the facts in an action at 
law: and ‘final hearing,’ in contradistinction to hearings upon interloc- 
utory matters, the hearing of the cause upon its merits by a judge sit- 
ting in equity. The whole effect of the change in the statute in this re- 
spect seems to us to have been to allow the defendant the same time to 
elect whether he will remove the case into the federal court, as he has 
to prepare for a trial at law, or hearing upon the merits in equity in the 
state court; * * * but not to allow him, after the experiment of 
entering upon one such trial or hearing in the court in which the suit is 
commenced, to transfer the case to another jurisdiction.’”’ For a late 
decision to the contrary effect, see Minnet v. M. & St. P. R. R., 3 Cent. 
Law JOURNAL, 281. 


Donatio Mortis Causa—Delivery.— Walsh v. Kennedy. Supreme 
Court of Pennsylvania, 2 Weekly Notes, 487. An intended donatio 
mortis causa, not consummated by delivery to the donee, although 
handed to a third party for him, is of no effect. M. on his deathbed 
drew a note in favor of W.. an employee, and gave it to his executor, 
having previously directed his executor to give it to W., which delivery 
never took place. Held, that this was not a good donatio mortis causa: 
Held, further, that evidence of the value of the employee's services 


by defendant: Campbell’s Estate, 7 Barr, 100; Michener v. Dale, 11 
Harris, 59; Gourley v. Linsenbigler, 1 Sm. 345; Trough’s Estate, 25 
Sm. 115; Zimmerman v. Streeper, 25 Sm. 147; Holiday v. Atkinson, 5 
B. & C. 501; Craig v. Craig, 8 Barb. Ch. 76; Harris v. Clark, 2 Barb. 
94; Smith v. Kittredge, 21 Vt. 288; Sessions v. Moseley, 4 Cush. 87. 


Real Estate Agent’s Commissions.— Carter v. Webster. Supreme 
Court of linois. Opinion by Scott, J., [8 Chicago Leg. News]. Held, 
that, where land is left with a real estate agent for sale, he is entitled 
to his commission, if, through information given by himself, or others 
for him, a buyer goes to the owner and concludes a bargain, thus with- 
out the direct intervention of the agent. 


Liability for Necessaries of Minor away from Home Vol- 
untarily.—Getts v. Clark. Supreme Court of Illinois. [8 Chicago 
Leg. News, 228]. Opinion by Scott, J. Goods sold to a minor daughter, 
which were necessary to make her comfortable ; but she was living away 
from the home of her father, and working for wages, and reserving the 
benefit of her own labor, although her father was a man of considerable 
wealth. As no reason was shown for this, the court held that it must be 
eoorggy that he would have supplied her wants, had she remained at 

ome. An — promise, or circumstances from which a promise 
may be implied, must be shown to justify holding a father liable for 
necessaries supplied to minor children. 


Life Policy—Suicide—Insanity Caused by Intemperance.— 
Davis v. Conn. Mutual Ins. Co. United States Circuit Court, Northern 
District of Illinois. Opinion by Hopkins, J., [8 Chicago Leg. News, pad | 
1. The court states the law as laid down by the supreme court in suc 
cases, stating when a recovery may be had, although the party insured 
takes his own life, and when not. 2. Self-destruction renders the policy 
void. The burden of proof is on the plaintiff to show such kind and 
degree of insanity as will relieve the act of that consequence. 3. The 
court instructed the jury that if they found that the assured had impaired 
his health by intemperance, then the policy was void; that this was suf- 
ficient of itself to defeat a recovery. He agreed that he should not im- 
pair his health by intemperance; and if he broke that provision, a 
recovery can not be had on the policy. 3. If the nentah condition, 
which would otherwise avoid the effect of the self-destruction clause, 
was produced by intemperance, the plaintiff can not recover. Insanity 
induced by violation of one condition of the policy can not be set up as 
an excuse for the violation of another condition. 


Maritime Law—Prosecution for Disobeying Orders on Ship- 
board.— United States v. Manning et al. United States District Court, 
District of Oregon, [11 Pacitic Law Rep. 134]. A prosecution can not be 
maintained against a seaman for any of the offences defined in sec. 4596 
of the R. S., unless an entry of the circumstances is made by the master 
in the official log book of the vessel as soon as possible after the occur- 
rence, and read over to him, or a copy furnished him, and his reply 
thereto entered in the same manner. Deady, J.: “In this case it ap- 
pears by the affidavit of the master, made before the deputy collector 
and ex-officio shipping master at Sitka, that the defendants in the com- 
pany, with one Antonio Page, attempted to desert the ship in a small 

oat at Sitka, but, being capsized, were discovered and rescued by the 
officers of the ship, except Page, who was drowned. The defendants 
then refused to work, and the master, by the advise of the collector, put 
them in irons until they consented to work, and made this affidavit of 
the transaction, instéad of making an entry in the log book. The con- 
finement of the defendants was proper enough, if they refused to work, 
but if it was intended to prosecute them also for the offence of disobey- 
ing orders, it was incumbent on the master to have made the proper 
entries in his log book. This not having been done, the law presumes 
that it was not deemed of sufficient importance at the time, but is now 
sought to be done as an after thought or with some ulterior purpose.” 


Contract to Complete Unfinished Work.—Piiladelphia Hy- 
draulic Works v. Schenck. Supreme Court of Pennsylvania. Opinion 
by Sharswood, J., [6 Pittsburg Legal Journal, N.S. 114]. Where A 
contracts to erect machinery according to written specifications, and 
subsequently abandons the work, and B contracted to ‘‘complete” the 
work according to the specifications, B is not responsible for the suffi- 
ciency of the plan, nor for the work done by A. It was error to instruct 
the jury that B stood in the shoes of A. 


Destruction of Property from Sparks of Railroad Engine.— 
Penn. R. R. v. Shanahan. Supreme Court of Pennsylvania [6 Pitts. 
Legal Journal, 115]. Where property is burned along a railroad track, 
and it is proved that the fire was occasioned by sparks emitted from one 
of the company’s engines, it is immaterial whether the engine is known 
which emitted the sparks. 


Practice in United States Courts.—Rehearing in Equity.— 
| Reeves v. Keipture Bridge nin A United States Circuit Court, East- 





ern District of Pennsylvania [3 Am. Law Times, N.S. 78]. A rehear- 
| ing in an equity cause in a federal court may be allowed by the court 
| any time before final decree. The proper practice is to file a petition 
| for leave to present a supplemental bill, and for a rehearing when the 
| supplemental bill shall be ready to be heard. The petition should set forth 
fully the grounds upon which it is based, and should contain all necessary 


above his fixed salary was not admissible to prove a consideration for | allegations. McKennan, J., —. Jenkins v. Eldridge, 3 Story, 302; 
the note. Judgment for defendant. Cases cited by plaintiff: Chess v. | Barnard v. Gibson, 7 How. 656; 

Chess, 1 P. & W 
Schuyler, 1 Paige, 316; Wells v. Tucker, 3 Binney, 366. Cases cited | ter v. Arnol 





aker v. Whiting, 1 Story, 203; Wi- 


. 82; Hunter v. Hunter, 19 Barb, 631; Contant v. | ser v. pet 2 Johns. Ch. 488; Livingston v. Hubbs, 3 Ib, 124; Dex- 
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5 Mason, 303. 


409 






} 


ama =~ 





ee 


od 











410 CENTRAL LAW JOURNAL. 


[Vol, 8, No. 25. 





Legal News and Notes. 


—An English reporter lately recovered $5,000 damages from a man 
who called him a public nuisance. 


—Tue Texas legislature has passed a bill making drunkenness a 
“misconduct, ” and punishable by a fine of $100. 


—Tue Court of Common Pleas of Pennsylvania has decided that the 
erection of a blacksmith shop in a town or city is not a nuisance. 


—THE greatest change, notable in Congressional proceedings the last 
week, is in the passage of two bills to increase silver circulation. 


—JupGE—“ Have you anything to offer to the court before sentence 
is passed on you?” Prisoner—‘ No, judge, I had $10, but my lawyers 
took that. ” 


—Tue Cincinnati nominees for President and Vice President of the 
United States are both lawyers. If the St. Louis convention takes the 
same course, it will be a battle of lawyers, as well as politicians. 


—Ir has been decided by the Court of Appeals at Albany that lager 
beer is intoxicating, and the city authorities of New York will strictly 
enforce the excise Ee with respect to the sale of that liquor, as well as 
others embraced in the statute. 


—An act of the legislature of New York, authorizing the wife to bea 
witness for the husband in criminal prosecution, has recently become a 
law by the signature of the governor. It provides, however, that she 
can not be compelled to testify. 


—TueE Supreme Court of New York has recently decided, that where 
a wife purchased goods, and they were delivered at the husband’s house, 
me ay seg must pay for them, although he pleaded that he did not 
order them. 


—Ir is not long since Mr. Disraeli, in the House of Commons, rebuked 
the judges for the manner in which they sometimes criticised acts of 
Parliament. Those criticisms, he said, were often unfounded, and he 
attributed them to the ill-ventilated courts in which the judges sat. 


—In a recent case, the Supreme Court of Indiana held, that where a 
woman is convicted of a crime, which formerly would have subjected her 
to imprisonment in the state eo or the county jail, she may now be 
imprisoned in the Indiana Reformatory Institute for Women and Girls, 
or the county jail. 


—Tue United States has, through District Attorney Wells, sued Jacob 
Thompson, of Mississippi, Mr. Buchanan’s secretary of the interior, for 
bonds alleged to have been stolen from the Indian bureau during his 
administration of that branch of the government; the claim is over 

1,000, 

—A cIvIL rights case has just been decided in San Francisco in which 
Judge Sawyer, of the United States Court held, in substance, that the 
portion of an act of Congress making it a misdemeanor for the manager 
of any public institution to refuse admission to a colored person is un- 
constitutional and void. 


—On the 15th instant, argument was opened in the Surrogate Court 
of New York, on the Stewart will contest, and on motion to set aside 
the probate. It was conceded at the outset by the attorneys of the con- 
testants, that they had no standing in court, as on a will of personal 
property, but claimed it as based on a will of real and personal prop- 
erty. Mrs. Stewart then answered, on the motion to dismiss the appli- 
cation, and denied knowledge or information as to the relationship of 
the contestants, and after argument the court took time to consider. 


—LawyYErs are sometimes very particular. The other day one was 
waited upon by a young man, who began by saying, ‘“ My father died 
and made a will.” “Is it ible? I never heard of such a thing,” an- 
swered the lawyer. ‘I thought it happened every day, ”’ said the young 
man ; but if there is to be any difficulty about it, I had better give youa 
fee to attend to the business.” The fee was given, and then the law- 

er observed, “Oh, I think I know what you mean. You mean your 
ther made a will and died—yes, yes ; that must be it. ” 


—Two St. Bernard dogs exactly alike, but having separate owners, 
were stolen from Geneva. One wandered back and was claimed by both 
masters. A lawsuit was the consequence, and the magistrate, in the 
absence of proof as to ownership, resolved to use the dog as a witness. 
The animal was loosed in the court-room, the expectation being that he 
would show recognition of his rightful owner; but he paid about equal 
attention to each, and more to the judge than either. He responded 
apeteny. too, to the name ofeach lost dog. The jury could not agree, 
and the contestants decided to give the dog to the judge. 


—Txe grand jury of New York recently made a report on the vexed 
question of regulating the social evil. After discussing the matter and 
reaching the conclusion, ‘that legislation to suppress prostitution” 
is, and must be ineffective,” they present the following resolution which 
the Daily Register, the legal organ of the city, thinks will meet with 

ublic applause: Resolved, That the legislature of the state of New 

ork be earnestly wegsem: to adopt, as early as practicable, some sys- 
tem of laws calculated to confine houses of prostitution in the large cities 
of this state within certain specified limits, and to subject them at all 
em to the careful and vigilant supervision of the 
police, 





of health and | If however it develops no fact of criminality, it certain 


—THE notaries in France are conveyancers and general men of busi- 
ness, but they do not practise in the courts. The Gazett des Tribunaux 
of the 20th inst. announces that the election of. officers of the Chamber 
of Notaries of Paris has just occurred, and M. Thomas has been elected 
Doyen, and M. Delapalme, President of the Chamber. 


—A writ issued by a bench of magistrates in England runs as follows : 
“For that you, on the 10th day of May, in the year of our Lord 1876, in 
the borough aforesaid, threatened to shoot the said complainant, inso- 
much that he is afraid that you will wound, maim, or kill him, or do to 
him some bodily harm; and thereupon he prayeth the security of the 
peace to be had or to be granted to him against you, not out of any hatred, 
malice, or ill-will towards you, but merely because he is afraid that you 
will do himsome bodily harm.’”’ After a lengthened investigation the 
summons was dismissed, the court being satisfied that there was no bona 


Jide ground of fear. 


—In the Surrogate Court of New York, last week the husband of the 
deceased, a physician, was also the executor, and claimed $270 for at- 
tending his wife during her last illness, and also $725 for money which 
he claimed to have paid to another attending physician. The executor 
attempted to levy on the wife’s separate estate for the alleged profes- 
sional services of himself and the other doctor. Surrogate Calvin held, 
that the law in relation to married woman owning separate estate has in 
no way changed the common-law rule that the husband as such is bound 
to discharge all the just debts of the wife, and that the employment of 
the assisting physician was by the husband, and that the former did not 
perform any services for deceased on the faith and credit of her separate 
estate. 


—In view of the approach of the vacation, quite as grateful to the 
rofession, as to any other class, the Daily Register (N. Y.) has the fol- 
owing; ‘ Lawyers as a class need recreation, and seek it whenever the 
popes A offers. The profession is singular in this respect. You will 
find its members in all places of note. They are easily recognized. In- 
telligent upon most subjects, ardent seekers after information about the 
places through which they pass, and always ready to give an opinion on 
all questions but those on law, freely and without ostentation. They 
and the clergy are the life of society when ‘on the wing” after pleasure 
and health. Indeed, it is not at all strange that lawyers should be fore- 
most in all sportive exercises, for so much of their lives is spent in giving 
advice and succor to men in trouble, the reflex influence upon their own 
souls must be to make them cheerful, and, per consequence, they become 
the cause of cheerfulness in others. ”’ 


—A Sr. Louis drummer has sued the Evansville Journal, the St. Louis 
& Southwestern Railroad and a hotel proprietor for $5,000 damages upon 
the following grounds: After he had finished his business in Evansville 
he went to bed at the Warrick House, leaving orders to be awakened in 
time for the departure of the St. Louis train. The landlord failed to 
wake himup. The case against the railroad company is that they caused 
to be published a time-card which did not correctly represent their arrivals 
and departures. Thecase against the Jowrnal is that it printed and pub- 
lished the time-card, and aguinst the landlord that he did not wake him 
up in time. As he lost but one day’s time, it will be seen how expensive 
aman he must be toemploy. Very few firms can stand a drummer at 
$5,000 a day. That amount of money will buy an elephant, a rhinoceros 
and a whole drove of jackasses.—[Indianapolis Sentinel. 


—ANOTHER ToMBSTONE CasE. A consistory Court has been convened 
at Cambridge, in England, to enquire into a dispute concerning a tomb- 
stone. The inscription which caused the trouble was as follows: ‘In 
memory of Catherine, the beloved wife of Thomas Bennett, who died on 
the 22nd day of April, 1875, aged 62, from long mental anxiety, caused 
byan unlawfully prolonged game case in this parish against her beloved 
husband. Friends of the oppressed, mourn for one that’s gone. Mur- 
derers, cast thine askance eye, and pass thy footsteps on. Oppressed, 
rest in peace.” This was pana cas» discreditable, both to the memory 
of the gentleman, since deceased, with whom Mr. Bennett had a lawsuit, 
and to the character of the trustees of his will, and the object of this 
suit was either the removal of the tombstone or the effacement of the 
objectionable portion of the inscription. Judgment was reserved. 


—TueE recent death of Mr. Bravo, a rising young barrister of London, 
who died from the effects of antimony, reveals a singular fact, or rather 
singular omission in the English law. The physicians pronounced the 
poison the cause of his death; no circumstance indicated that suicide 
was intended, and yet no judicial enquiry was made as to probabilites, 
or possibilities of foul play. It seems that in England neither the 
coroner, nor any of the cruwn officers are pat ome charged with such an 
enquiry, at the time of or immediately succeeding the death. There was 
merely a verdict of the jury, “died from the effects of poison—anti- 
mony.’’ More thana month elapsed before the whisperings of suspic- 
ion took form and shape, giving ample time to destroy the proof of mur- 
der, if such it were, and now the horrible affair has been brought up in 
the House of Commons, and the Home Secretary has announce] that 
the law officers of the crown will investigate it. Mr. Bravo who was 
rapidly winning his way in the profession, had recently married a wealthy 


young Australian widow, whose friend and companion before and dur- . 


ing the marriage was a Jamaica widow. The investigation will furnish 
the materials of a first class-sensation to the great English metropolis, 
and the circumstances seem to indicate most appalling developments. 

ily shows a most 
le defect in the English law, on a most vital point. 
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